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Court of Appeals of the District of Columbia 

_____________________ I 

No. 6242. | 

Radio Condenser Company and Frank G. FreIese, 

Appellants, 

vs. 

Conway P. Coe, Commissioner of Patents. 


a Supreme Court of the District of Columbia.! 

In Equity. | 

No. 54198. I 

Radio Condenser Company and Frank G. Freese, 

Plaintiffs, j 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court; of the 
District of Columbia, at the City of Washington, iin said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed April 7,1932. 

Supreme Court of the District of Columbia. 

In Equity. 

No. 54198. 

Radio Condenser Company and Frank G. Freese, 

Plaintiffs, j 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 


Under R. S. 4915 (U. S. Judicial Code, Title 35, Section 63). 

To the Honorable, the Judges of the Supreme Couri of the 
District of Columbia: j 

The Plaintiffs, Radio Condenser Company and Frank G. 
Freese, for their Bill of Complaint aver: 

l—6242o 
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(1) That the Plaintiff, Radio Condenser Company, is a 
corporation organized and existing under and by virtue of 
the laws of the State of New Jersey, having its principal 
place of business at Thorne & Copewood Streets, in the 
City and County of Camden, State of New Jersey; 

That the Plaintiff, Frank G. Freese, is a citizen of the 
United States and a resident of Aldan, County of Delaware, 
State of Pennsylvania; 

(2) That the Defendant, Thomas E. Robertson, is a citi¬ 
zen of the United States and a resident of Chew Chase, 
County of Montgomery, State of Maryland, and in his offi¬ 
cial capacity as Commissioner of Patents, he is for the 
purpose of this cause of action domiciled in the District 
of Columbia wherein the United States Patent Office is 
located; 

(3) The jurisdiction of this Court depends upon the 
Patent Laws of 1 the United States, this being a suit in 
equity under Section 4915, Revised Statutes, as amended 

by act of March 2, 1927, to secure an adjudication 
2 that Plaintiffs are entitled to receive a patent for 
the invention as specified in the rejected claims 
hereinafter referred to or for any part thereof, as the 
facts in the case may appear, and that the Defendant be 
authorized to issue such patent; 

(4) That the Plaintiff, Freese, is the first, true, original, 
and sole inventor or discoverer of certain new and useful 
improvements in a ‘‘Radiocondenser”; that on or about 
the 6th day of February, 1925, in the manner prescribed 
by law, Plaintiff Freese presented his application to the 
U. S. Patent Office, praying that a patent be issued to him 
for the said invention; that thereafter, to wit, on the 24th 
day of August, 1926, a Letters Patent was issued to Plain¬ 
tiff Freese on said application, the same being numbered 
1,597,591; 

That during the month of December, 1930, or early in 
January, 1931, the Plaintiff Freese entered into negotia¬ 
tions with the Plaintiff Radio Condenser Company for the 
sale of his patent, and it was then pointed out to the Plain¬ 
tiff Freese by the representatives of the Plaintiff Radio 
Condenser Company that said Letters Patent 1,597,591 was 
defective and inoperative for the reason that the specifica¬ 
tion did not fully and clearly set forth all the advantages 
disclosed by the drawing of the patent and which advan- 
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tages the Plaintiff Freese obtained from the condensers 
made and tested by him before filing his application for 
said patent, as explained by Freese to the Radio Condenser 
Company; furthermore, it was pointed out to the Plaintiff 
Freese by the Plaintiff Radio Condenser Company that the 
claims issued in the patent were insufficient in tl}at they 
failed to claim all of the invention made by Freese imd dis¬ 
closed in the drawing of his patent; 

That the Plaintiff Radio Condenser Company was so 
impressed with the results which the Plaintiff Freese had 
obtained with his condenser as exemplified by the 
3 individual models and radio receiving set incorpo¬ 
rating the Freese construction, and the future possi¬ 
bilities of the said construction shown in the Freese draw¬ 
ing and models, that it purchased from the Plaintiff Freese 
his entire right, title and interest in and to said patent 
1,597,591, with the right to sue and recover for past in¬ 
fringement thereof, such Assignment being made by the 
Plaintiff Freese on January 17, 1931, and the same was 
duly recorded in the U. S. Patent Office on or aboiit Janu¬ 
ary 21, 1931, in Liber C147, Page 24, Transfers of patents. 
A duly certified copy of said Assignment will be produced 
as may be directed bv the Hon. Court; 

(5) That immediately after the purchase of said patent, 
the Radio Condenser Company authorized and gave its as¬ 
sent to a reissue of the same, and the Plaintiff Freese, act¬ 
ing with the assent of the Plaintiff Radio Condenser Com¬ 
pany, then moved promptly by surrendering his priginal 
patent and filing in the U. S. Patent Office on February 4, 
1931, an application Serial No. 513,403 for a reissue of 
said Letters Patent 1,597,591; 

(6) That these Plaintiffs prosecuted the application 
with all the diligence possible, but the claims sought to be 
added by the Plaintiff Freese in his reissue application 
were finally rejected, erroneously as Plaintiffs believe, by 
the Primary Examiner on July 23, 1931, as to claitns 3 to 
10 inclusive, 13 and 14; on September 4, 1931, as tjo claim 
18; and on October 23, 1931, as to claim 19; thej claims 
under rejection being as follows: 

3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at least one 
of said blades being of such structural charactej* as to 
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permit relative displacement at different local portions 
thereof into stable capacity-varying settings to effect cor¬ 
responding capacity adjustments of the condenser. 

4. In rhdio apparatus, a variable condenser in- 
4 eluding blades relatively movable into different over- 
lapping relations to change the capacity of the con¬ 
denser, at least one of said blades having such flexible prop¬ 
erty as to permit bending thereof at a plurality of local por¬ 
tions of the blade to provide stable capacity-varying set¬ 
tings for effecting minor capacity adjustments of the con¬ 


denser. 

5. A condenser comprising, in combination, a plate, and 
a second plate variable in position in one direction relative 
to said first plate, at least one of said plates being of such 
structural character as to permit relative displacement 
thereof in another direction at a plurality of local portions 
of said plate into corresponding stable capacity varying 
settings which effect minor corrections of the capacity be¬ 
tween said plates at a plurality of positions in the setting 
thereof. 


6. A variable condenser comprising, in combination, rela¬ 
tively movable plates mutually spaced to include an inter¬ 
posed dielectric, at least one of said plates being of flexible 
material bendable transversely to the plane of said move¬ 
ment at a plurality of local portions of the plate into stable 
settings which vary the transverse dimensions of the dielec¬ 
tric at corresponding points to effect corrections of the ca¬ 
pacity of the condenser at a plurality of positions in the 
settings thereof. 

7. In a variable capacity condenser including relatively 
movable condenser elements comprising a stator and a 
rotor capable of producing a certain capacity curve, at 
least one presetting plate capacitativelv associated with 
at least one of the condenser elements, said presetting 
plate being of such structural character as to permit dis¬ 
placement thereof at a plurality of local portions of said pre¬ 
setting plate into stable capacity-varying settings which 
effect corrections of said capacity curve. 

8. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at least one 
of said blades being changeable in shape to change the ca¬ 
pacity of the condenser without changing the amount of 
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overlap between the blades, and means included ! in said 
condenser for changing the shape of said blade. 

9. A variable condenser comprising a fixed section made 
up of spaced plates and a movable section made up of 
spaced plates adapted to be interleaved with the plates of 
the fixed section to vary the capacity of the condenser, and 
means whereby a predetermined area of at least ope of the 
plates of the fixed section may be adjusted toward a|nd from 
the adjacent plate of the movable section to adjust the 
capacity of the condenser. 

10. A condenser comprising in combination, a plate, at 
least a second plate variable in position in one direction 
relative to said first plate, an d me ans for deformjing one 
of said plates in another direction to effect minor variations 
of the capacity between said plates at any desired posi¬ 
tion in the setting thereof without affecting the Rapacity 
of said condenser at settings corresponding to less ca¬ 
pacity. 

5 13. In an electrical condenser for use in ridio cir¬ 

cuits, sets of opposed plates relatively movable one 
with respect to the other; means for securing separation of 
radio stations particularly at the high frequency and of 
the broadcast wave band, and als o means for sli ghtly chang - 
ing the capacity of the condenser to compensate for ca¬ 
pacity variations in the circuit wherein the condenser is 
used, thereby simultaneously obtaining more perfect res¬ 
onance of tuning in all the tunable circuits 'wherein the 
condenser is used; said means including a plurality of 
perforations arranged over the area of at least one or 
more of the plates of one of said sets of opposed plates, 
whereby the perforations are in non-axial arcuate align¬ 
ment and the material between the perforations is easily 
bendable as and for the purpose described. 

14. In an electrical condenser for use in radio Circuits, 
sets of opposed plates relatively movable one with respect 
to the other; means for compensating for variations in the 
construction of the condenser and in the circuit ih which 
the condenser is to be used, whereby more perfect resonance 
of tuning may be simultaneously obtained in all the. tunable 
circuits wherein the condenser is used, said means Compris¬ 
ing* a plurality of perforations in one or more plaies of at 
least one of said sets of plates, said perforations bbing dis¬ 
posed so as to leave a small amount of metal therebetween 
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which metal may be easily distorted as and for the purpose 
described. 

18. A plate for an electrical condenser provided with 
narrow slots dividing said plate into a plurality of sectors, 
said slots being equal in length to a substantial fraction 
of the radius of said plate, whereby the bending of one of 
said sectors out of the plane of said plate will slightly vary 
the capacity of such condenser. 

19. In a stator leaf, a rigid central member and a series 
of flexible segments attached thereto. 

such rejection being based on the following grounds: 

a. “That no such showing has been made of inadvert¬ 
ence, accident or mistake as will support this broadened re¬ 
issue filed more than two years after the date of the origi¬ 
nal patent.” 

b. “That the claims involve new matter in that thev are 
not supported by the disclosure of the application which 
eventuated into the patent sought to be reissued.” 


(7) That thereafter, to wit, on or about the 28th day of 
July, 1931, an appeal was taken to the Board of Appeals of 
the Patent Office, who, on or about January 2, 1932, affirmed 


the decision of the Primary Examiner, and Plaintiffs be¬ 
lieve and so aver that the Board of Appeals of the 
6 Patent Office erred in substantially all its holdings 
as these Plaintiffs stand ready to prove; a duly cer¬ 
tified copy of the file wrapper and contents, including the 
Freese original application and reissue application showing 
the Patent Office proceedings and said decision of the Board 
of Appeals will be produced as this Hon. Court may direct. 

(8) As a corollary to the contentions of the Board of 
Appeals, that Tribunal has erroneously held in effect: 


a. That all Plaintiff Freese had in mind in the original 
application was a separation of broadcast stations merely 
by “fewer plates or greater plate spacing”; 

b. That it is “not at all essential to applicant’s purpose 
that the metal be bendable or deformable or that it be of 
such a character that it would permanently assume any 
deformation imparted thereto”; 

c. That the Plaintiff Freese’s “original specification de¬ 
fines no such characteristics of the material from which the 
blades are formed”; 
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d. That “the drawings give no assistance’’ an^l that 
there is no showing in Plaintiff Freese’s patent to indicate 
“that the material is of a character to be displaceable nor 
that the displacement if made will be stable”; 

e. That the Board did not give consideration to what is 
a matter of common knowledge; i. e., that the plates of a 
radio tuning condenser are substantiallv alwavs made thin 
and bendable; 

f. That the Board of Appeals did not give the proper 
interpretation to the chart showing separation of stations, 
which chart accompanied an affidavit filed by Plaintiff 
Freese during the prosecution of the case, and said Board 

did not give proper consideration to the affidavit; 

7 g. That the Board of Appeals did not give proper 

consideration and apply the normal and intended 
meaning to the descriptive portion of the original patent, 
and in the statements made with respect thereto, thatjPlain- 
tiff Freese’s patent does not disclose the principles df com¬ 
pensation and other features which are made the Subject 
matter of the claims appealed. 

(9) Under the provision of said Act of March 2, 1927, 
the decision of the Board of Appeals of the Patent Office 
constitutes a refusal by the Commissioner of Patents to 
grant a patent on said invention as defined by clairps 3 to 
10 inclusive, 13, 14, 18, and 19. No appeal has been! taken 
from the decision of the Board of Appeals to the Court of 
Appeals of the District of Columbia and no such appeal is 
pending or has been decided. Said decision of the Board 
of Appeals was delivered on or about January 2, 1932, and 
within the six months last passed, and notwithstanding the 
said decision by the Board of Appeals of the Patent; Office, 
the Plaintiff assignee, Radio Condenser Company, is en¬ 
titled to receive a patent for the improvement afpresaid 
constituting the subject matter of the said claims. 

Wherefore the plaintiffs pray the court: i 

First: To adjudge and decree that the Plaintiff Freese 
is the true, first, original and sole inventor of the iipprove- 
ments set forth in the said claims hereinabove recited. 

Second: To adjudge and decree that Plaintiff Radio Con¬ 
denser Company, as assignee of said invention, is entitled 
according to law to receive a patent for the invention speci¬ 
fied in and covered by said claims 3 to 10 inclusive, 13, 14, 
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18, and 19, or for any part thereof, as the facts in the case 
may appear. 

Third: To authorize and direct the Commissioner of 
Patents to issue to Plaintiff Radio Condenser Company, 
Letters Patent 6f the United States as assignee thereof, 
embodying said claims 3 to 10 inclusive, 13, 14, 18, 
8 and 19, upon the filing in the Patent Office of such 
adjudication and upon compliance with the require¬ 
ments of law in such cases made and provided. 

Fourth: That the Plaintiffs have a writ of subpoena ad 
respondendum of the United States of America directed to 
said Thomas E. Robertson, as Commissioner of Patents, 
commanding him on a day certain therein to be named to 
appear and answer to this Bill of Complaint, but not under 
oath, an answer under oath being expressly waived, and to 
abide by and perform all and singular such orders and de¬ 
crees in the premises as to this Court shall seem proper 
and conformable to the principles of equity. 

Fifth: And such other and further relief as the circum¬ 
stances may require. 

[seal.] RADIO CONDENSER COMPANY, 

By STANLEY S. CRAMER, 

President. 


Witnesses: 


FRANK G. FREESE, 

STURTEVANT, MASON & PORTER, 

Solicitors for Plaintiffs. 
CHARLES L. STURTEVANT, 

Of Counsel for Plaintiffs. 


WM. W. LANE. 


VIOLET DERR. 


State of New Jersey, 

County of Camden, ss: 

Stanley S. Cramer, being duly sworn, deposes and says 
that he is President of the Radio Condenser Company, one 
of the Plaintiffs' named in the foregoing Bill of Complaint; 
that he has read the same and knows the contents thereof; 
and that the same is true of his own knowledge except as to 
the matters therein stated to be alleged on information and 
belief, and as to those matters he believes it to be true; that 
the reason this verification is not made by the said 
9 Plaintiff personally is that the said Plaintiff is a 
corporation. 


STANLEY S. CRAMER. 
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Subscribed and sworn to before me this 18th j day of 
March 1932. 

[seal.] PRESTON E. GILDING, 

Notary Public of New Jersey. 

State of New Jersey, 

/ I 

County of Camden , ss: 

i 

Frank G. Freese, being duly sworn, deposes and sgys that 
he is one of the Plaintiffs named in the foregoing! Bill of 
Complaint; that he has read the same and knows {he con¬ 
tents thereof; and that the same is true of his owii knowl¬ 
edge except as to the matters therein stated to be alleged 
on information and belief, and as to those matter^ he be- 
lieves it to be true. 

FRANK G. FREjESE. 

Subscribed and sworn to before me this 18th day of 
March 1932. 

[seal.] PRESTON E. GILLINOf, 

Notary Public of New Jersey. 

10 Answer to Bill of Complaint. 

Filed April 25,1932. 


To the Honorable the Judges of the Supreme Co{irt, for 

Defendant: 

l 

Thomas E. Robertson, Commissioner of Patents, jdefend- 
ant herein, in answer to the Bill of Complaint alleges on 
information and belief as follows: 

1. He admits for the purpose of this suit the allegations 
of residence and citizenship of plaintiffs. 

2. He admits the allegations of residence and citizenship 
of defendant. 

3. He admits the allegation of jurisdiction under Sec¬ 
tion 4915 R. S.; 35 U. S. C. A. 63. 

4. He admits that the plaintiff Freese, on February 6, 
1925, tiled an application for letters patent for a radio con¬ 
denser, upon which application letters patent were granted 
on the 24th day of August, 1926, the same being numbered 
1,597,591. Defendant has no information respecting plain- 
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tiffs’ allegations! of invention and of the negotiations alleged 
or of the further alleged dealing that plaintiffs had with 
each other except as informed by the Bill. Defendant ad¬ 
mits the allegations of assignment. 

5. He admits that plaintiffs on February 4, 1931, applied 
for a reissue of their patent, reissue application No. 513,403. 
Defendant has no information respecting the time the Radio 
. Condenser Company gave its consent to the reissue. De¬ 
fendant however states that the filing of the application for 
reissue on February 4, 1931, which is four years, five 
months and seven days after the date of the grant of the 
patent, cannot be regarded as acting promptly within 
11 the rulings of the Supreme Court of the United 
States and other courts in the matter of reissue ap¬ 
plications, viz.: 

Miller v. Brass Co., 104 U. S. 350; 1882 C. D. 49, 
Mahn v. Harwood, 112 U. S. 354; 1885 C. D. 144, 
Wollensak v. Reiher, 115 U. S. 101; 1885 C. D. 310, 
White v. Dunbar, 119 U. S. 47; 1886 C. D. 494, 

Topliff v. Topliff, 145 U. S. 171; 1892 C. D. 402, 

In re Starkey, 21 App. D. C., 519; 1903 C. D. 607, 

In re Otto, 49 App. D. C., 89; 1919 C. D. 222, 

In re Schneider, 49 App. D. C., 204; 1920 C. D. 121, 

In re Parks, 57 App. D. C., 45; 1927 C. D. 109, 

In re Mackel, 57 App. D. C., 97; 1927 C. D. 119, 
Hernandez v. Robertson, 18 F. (2d) 279; 1927 C. D. 

220 . 


6. He admits that the claims recited in paragraph 6 w~ere 
rejected by the primary examiner but denies that the said 
rejection was erroneous. Defendant further states that the 
claims are • not patentable to plaintiffs on the following- 
grounds, viz.: 

a. “That no such showing has been made of inadvertence, 
accident or mistake as will support this broadened reissue 
filed more than two years after the date of the original pat¬ 
ent.” 

b. “That the claims involve new matter in that thev are 
not supported by the disclosure of the application which 
eventuated into the patent sought to be reissued.” 

7. He admits that appeal was taken to the Board of Ap¬ 
peals who on the second day of January, 1932, affirmed the 
decision of the primary examiner. Defendant denies that 
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the said tribunal acted erroneously in refusing to |allow 
said claims, as more fully appears from the statement of 
the examiner and the decision of the Board of Appeals. 
Profert of copies thereof is hereby made. 

8. Defendant denies the allegations in paragraph that 
the Board of Appeals acted erroneously and particularly as 
stated or inferred in paragraphs a., b., c., d., e., f., and g. 

9. He admits the allegation of jurisdiction in paragraph 
9, but denies that plaintiffs are entitled to receive a patent 
for an improvement constituting the subject-matter pf the 

said claims. 

12 Further answering defendant denies each and 
every allegation of the Bill of Complaint not herein 
specifically and sufficiently denied or admitted, and |prays 
that plaintiffs’ Bill of Complaint be dismissed. j 

Wherefore defendant having fully answered the Bill of 
Complaint denies that plaintiffs are entitled to the | relief 
demanded or any part thereof and prays that he be I hence 
dismissed with all costs of the proceedings against the 
plaintiffs as provided in Section 4915 R. S. 

THOMAS E. ROBERTSON, j 
Commissioner of Patents, j 

Defendant. 

T. A. HOSTETLER, 

Solicitor of the U . S. Patent Office, 

Attorney for Defendant. 

District of Columbia, 

City of Washington, ss: 

I, Thomas E. Robertson, Commissioner of Patents, de¬ 
pose and say that I have read the above answer by njie sub¬ 
scribed and know the contents thereof, and that the 1 state¬ 
ments of facts therein made as upon personal knoivledge 
are true, and those made upon information and beliejf I be¬ 
lieve to be true. 

THOMAS E. ROBERTSON,! 

Commissioner of Patents . 

Subscribed and sworn to before me this 22nd day of 
April, 1932. 

[seal.] ALBERT W. KAISER^ 

Notary Public, p. C. 

i 

My commission expires Apr. 6, 1933. 


i 

i 

i 
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13 Motion to Substitute Defendant . 

Filed September 9,1933. 
**##### 


Now comes Radio Condenser Company and Frank G. 
Freese, the plaintiffs in the above-entitled cause, by their 
attornev, and moves that the Honorable Conway P. Coe, 
Commissioner of Patents, be substituted in his official 
capacity as defendant in the above-entitled cause for the 
Honorable Thomas E. Robertson, formerly Commissioner 
of Patents. (28 U. S. C. A. 780.) 

CHARLES L. STURTEVANT, 

Attorney for Plaintiffs. 

I consent: 

CONWAY P. COE, 

Commissioner of Patents. 

September 8, 1933. 

Order of Substitution. 

Filed September 9, 1933. 

• •••••• 

Upon consideration of the motion filed by plaintiffs 
herein, it is hereby ordered this 9th day of September, 
1933, that the Hon. Conway P. Coe, Commissioner of Pat¬ 
ents, be substituted as defendant for the Hon. Thomas E. 
Robertson, formerly Commissioner of Patents. 

JENNINGS BAILEY, 

Justice. 

14 Final Decree. 

Filed February 20, 1934. 

******* 

This cause having come to be heard and having been 
tried in open court and argued by counsel for the respective 
parties upon the pleadings and proofs adduced and sub¬ 
mitted to the Court, 

It is adjudged, ordered and decreed this 20th day of Feb¬ 
ruary, 1934, that the Bill of Complaint in this case be, and 
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the same hereby is dismissed with costs against the Plain- 
tiffs. 


JENNINGS BAILEY, j 

J usi\ice. 


From the foregoing decree the Plaintiffs, Radio; Con¬ 
denser Company and Frank G. Freese, by their cdunsel, 
Charles L. Sturtevant, note an appeal to the Court cjf Ap¬ 
peals of the District of Columbia, and the Court fix^s the 
cost bond on said appeal in the sum of $100.00, or i!n lieu 
thereof the sum of $50.00 in cash to be deposited with the 
Clerk of this Court. 

JENNINGS BAILEY, j 

Justice. 

M emoromdum . 

February 20, 1934.—Cash $50.00 deposit on appeall 


Assignment of Errors. 


Filed March 7,1934. 

# * # * * * # i 

i 

Now come the Plaintiff-Appellants in the above-entitled 
cause to file the following Assignment of Errors upon)which 
they will rely for prosecution of the appeal in the 
15 above-entitled cause from the final decree mhde bv 
this Honorable Court, and made and entered!on or 
about the 20th dav of February, 1934: 


1) The Court erred in holding that the claims included 
in this appeal involve new matter in that they are nclt sup¬ 
ported by the disclosure of the application which eventu¬ 
ated into the patent sought to be reissued. 

2) The Court erred in holding that no such showing has 
been made of inadvertence, accident and mistake as will 
support this broadened reissue filed more than two years 
after the date of the original patent. 

3) The Court further erred in agreeing with the Patent 
Office or the Commissioner of Patents: 

a. That all Plaintiff Freese had in mind in the original 
application was a separation of broadcast stations merely 
by “fewer plates or greater plate spacing”; 
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b. That it is ‘‘not at all essential to applicant’s purpose 
that the metal be bendable or deformable or that it be of 
such a character that it would permanently assume any 
deformation imparted thereto”; 

c. That the Plaintiff Freese’s “original specification de¬ 
fines no such characteristics of the material from which the 
blades are formed”; 

d. That “the drawings give no assistance” and that 
there is no showing in Plaintiff Freese’s patent to indicate 
“that the material is of a character to be displaceable nor 
that the displacement if made will be stable”; 

4) The Court further erred in: 

a. Not giving consideration to what is a matter of com¬ 
mon knowledge; i. e., that the plates of a radio tuning con¬ 
denser are substantiallv alwavs made thin and bendable. 

* •> 

b. Not giving proper consideration and applying 
16 the normal and intended meaning to the descriptive 
portion of the original patent; and further erred in 
agreeing with the Patent Office in the statements made with 
respect thereto, that Plaintiff Freese’s patent does not dis¬ 
close the principles of compensation and other features 
which are made the subject matter of the claims appealed. 

5) The Court erred in dismissing the Bill of Complaint 
herein. 

6) The Court erred in holding that no special circum¬ 
stances were shown as sufficient to explain the. filing of the 
Freese reissue application more than two years after the 
issue of the original patent. 

7) The Court erred in failing to find that the evidence 
shows special circumstances sufficient to excuse the delay 
in filing of the reissue application. 

8) The Court erred in not holding that the Plaintiff, 
Radio Condenser Company, as assignee of said invention, 
is entitled to receive a patent for the invention specified in 
and covered bv the claims in suit. 

9) The Court erred in not authorizing and directing the 
Commissioner of Patents to issue to the Plaintiff, Radio 
Condenser Company, as assignee of said Freese, a patent 
embodving the claims in suit. 

Wherefore, the Plaintiff-Appellants pray that said decree 
be reversed and that said Supreme Court of the District of 
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Columbia be ordered to enter a decree granting Pldintiff- 
Appellants’ prayers. 

CHARLES L. STURTEVAXT,! 
HARRY B. ROOK, j 

Attorneys for Plaintiff-Appellants, 

Date: March 7, 1934. j 
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Memorandum,. 


March 12, 1934.—Statement of Evidence and Ndtice— 
filed. I 

Stipulation. 

I 

Filed March 13, 1934. j 

# # • # * * * | 

I 

It is hereby stipulated between counsel for the respective 
parties that the furnishing of a duplicate copy of paper 
exhibits be dispensed with, counsel agreeing that later on 
when the record is made up for the Court of Appeals a 
duplicate will be filed with the Clerk of the Supreme Court 
of the District of Columbia. 

CHARLES L. STURTEVAXT, j 

Attorney for Plaintiffs. 

T. A. HOSTETLER, j 

Attorney for Defendant. 

Washington, D. C., March 13, 1934. | 


Stipulation. 

Filed March 16, 1934. j 

i 

! 

* # * # * * * 

i 

I 

And now, to wit, this 16th day of March, 1934, it is btipu- 
lated and agreed by and between the parties hereto, through 
their respective attorneys, the Honorable Court consenting 
in this behalf, that the attached Plaintiff-Appellants’ 
Praecipe for transcript of record on appeal is correct and 
complete and is approved by the Defendant-Appellee, and 
that the attached typewritten statement of the evijdence 
condensed in narrative form is a correct statement bf the 
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testimony taken before this Court, and is approved 
18 bv all the parties. 

CHARLES L. STURTEVANT, 
HARRY B. ROOK, 

Attorneys for Plaintiff-Appellants. 

T. A. HOSTETLER, 

Attorney for Defendant-Appellee. 

Memorandum. 

March 16, 1934.—Statement of Evidence signed in dupli¬ 
cate. 


Docket Entries. 

Supreme Court of the District of Columbia. 
No. 54198. 


Parties. 

Action. 

Plaintiff's Attorney. Defendant’s 

Attorney. 

Radio Condenser 
Company, Frank G. 

Letters 

Patent 

Sturtevant, Mason & Thos. A. Hostetler 
Porter 


Freese v. Conway 
P. Coe, Commis¬ 
sioner of Patents. 


Date. 


Proceedings. Deposits. Fees. Total. 


1932, Apr. 


7. Deposit toward costs by Sturtevant 


u a 

u a 

u u 

a a 

1933, Sept. 

a a 

“ Nov. 
u Dec. 

u a 

1934 Feb. 


a a 

“ Mar. 

u a 
u u 

u u 

a u 

u u 


u Bill, appearance, order to file, filed. 

“ Subpoena to answer and copy issued. 
Served 4/7/32. 

25. Answer of deft to bill—App. Hostetler 
filed. 

30. Calendared per order plffs atty. filed. 

9. Motion to substitute deft. 

“ Order substituting Conway P. Coe as 
deft. 

21. Motion that plffs. give security for 
costs; copy received 11/20/33; P & 
A filed. 

5. Order that Ptf. give security for costs. 

6. Deposit by Sturtevant, Mason & 

Porter as security for costs: 

20. Final decree dismissing bill—Appeal 
noted—Bond fixed at SI00 or $50.00 
deposit. 

“ Deposit by Chas. L. Sturtevant in lieu 
of bond on appeal. 

tt Deposit by Sturtevant: 

7. Assignment of Error filed. 

“ Designation of Record filed. 

12. Statement of Evidence & Notice filed. 

13. Stipulation 

16. Stipulation 

“ Statement of evidence signed in dupli¬ 
cate 


10 — 


50— 


50— 

5— 


10 


5— 

5.00 
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19 Designation for Transcript of Record. 

Filed March 7, 1934. 


*•••••* 

i 

Now come Radio Condenser Company and Frank G. 
Freese, Plaintiff-Appellants in the above-entitled cause, 
and designate the parts in the record which they desire to 
have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on 
appeal: 

1) Docket Entries. 

2) The Pleadings, including: j 

a. Bill of Complaint. 

b. Defendant’s answer. 

c. Order of substitution. 

d. Motion to substitute Defendant. 

e. Stipulation. 

3) Condensed narrative statement of the evidence and 
proceedings at the trial as it may be ultimately approved 
by the Court. 

4) Plaintiffs’ Exhibits: 


A—Physical Exhibits: j 

#1, Certified copy of history of original Freese patent 
1,597,591. | 

#2, Certified copy of history of Freese Reissue Applica¬ 
tion, Serial No. 513,403. I 

#14, First Slitted Plate Condenser. 

#15, First Single Condenser Plate with Holes. ; 

#16, Second Single Condenser Plate with Holesj 

#17, Tweezers used by Freese to bend plates. 

#18, Reamer used by Freese to ream holes. 

#19, Freese Radio Set. 

#20, Freese condenser with pear-shaped slots andjrim. 
#24, Freese Single Slitted Plate. 

20 #25, Heath Condenser. j 

#26, Four-Gang Condenser. 

#27, Two-Gang Condenser similar to Figure 4 of Freese 
patent. 

2—6242a 
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#28, Two plates such as used in the construction of Ex¬ 
hibit ir27. 

/ 4 

B—Paper Exhibits: 

#3, Sheet showing different styles of condenser plates. 
#4, Sheet showing tuned circuit and types of condenser 
capacity curves. 

#5, Resonance Curve. 

#6, Jacobs Patent 1,501,402. 

#7, Bremer Patent 1,514,369. 

#8, DeForest ad from “QST”, “in on the peak”. 

#9, Johnson Patent 1,420,485. 

#10, Chart showing parties in interference on subject 
matter involved in claims in suit. 

#11, Drawings from applications shown on Chart, Ex¬ 
hibit #10. 

#12, Evening Bulletin circuit, February 16, 1924. 

#13. Evening Bulletin circuit, April 5, 1924. 

#21, Freese chart showing separation of stations. 

#22, Circuit of radio set made bv Freese, dated March 
21, 1924. 

#23, Two sheets of drawings made by Freese for patent 
attorney. 

5) Defendant’s Exhibits: 

1—Paper Exhibits: 

A, Freese Patent 1,597,591. 

B, Printed drawing. 

C, Decision of the Patent Office Board of Appeals. 

6) Stipulation re. Exhibits. 

7) Final Decree with attached notice of appeal. 

8) Assignment of Errors. 

9) Stipulation as to narrative form of testimony. 
21 10) Order of Court approving statement of testi¬ 

mony and exhibits. 

11) Any orders extending time for filing the transcript 
of record. 

12) Notice of lodgment of condensed narrative statement 
of the evidence with proof of service. 

13) Clerk’s certificate. 

CHARLES L. STURTEYANT, 
HARRY B. ROOK, 

Attorneys for Plaintiff-Appellants. 
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Approved this 5th day of March, 1934. 

T. A. HOSTETLER, j 
Attorney for Defendant-Appellee. 

i 

22 Supreme Court of the District of Columbia, j 
United States of America, 

7 I 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Coijirt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 21, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 54198 in Equity, wherein Radioj Con¬ 
denser Company and Frank G. Freese are Plaintiff^ and 
Thomas E. Robertson, Commissioner of Patents, is Defend¬ 
ant, as the same remains upon the files and of record ill said 
Court. 

In testimony whereof, I hereunto subscribe my nanie and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of May, 1934. 

[Seal Supreme Court of the District of Columbia!] 

FRANK E. CUNNINGHAM, | 

Clerk. 

23 Filed Mar. 16,1934. j 

In the Supreme Court of the District of Columbia. 

In Equity. ; 

No. 54,198. | 

i 

Radio Condenser Company & Frank G. Freese, Pldintiff- 

Appellants, 

vs. 

Conway P. Coe, Commissioner of Patents, Defenqant- 

Appellee. 

T. A. Hostetler, Esq., 

Attorney for Defendant, 

U. S. Patent Office, 

Washington, D. C. 

Dear Sir : 

Please take notice that I shall lodge today with the 
Clerk of the Supreme Court of the District of Columbia 

i 

| 

i 
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the Plaintiff-Appellants’ Statement of Evidence in the 
above-entitled case in condensed narrative form, copy of 
which is attached, and shall submit the same to the court 
on Fridav, March 16th, for approval. 

CHARLES L. STURTEVANT, 
Attorney for Plaintiff-Appellants. 

Service of the above with copy of narrative statement 
acknowledged March 12, 1934. 

T. A. HOSTETLER, 
Attorney for Defendant. 

24 Filed Mar. 12, 1934. 

In the Supreme Court of the District of Columbia. 

Equity. No. 54,198. 

Radio Condenser Company and Frank G. Freese, Plaintiffs, 

vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 
Condensed Form of Evidence. 

(Filed -.) 

Washington, D. C., Thursday, December 7, 1933. 

Before Mr. Justice Bailey at 10:00 o’clock A. M. 
Appearances: 

On behalf of the Plaintiffs: Charles L. Sturtevant and 
Harry B. Rook. 

On behalf of the Defendant: T. A. Hostetler, Solicitor of 
the Patent Office. 

25 Evidence on Behalf of the Plaintiffs. 

Albion D. T. Libby, having been first duly sworn, testi¬ 
fied as follows: 

Direct examination. 

By Mr. Rook: 

I am 58 years old, residing at East Orange, New Jersey. 
I am an electrical engineer and patent attorney with offices 


I 


I 


i 

| 
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in Newark, New Jersey. I graduated from the University 

of Maine in 1898 with the degree of Bachelor of Mechimical 

< — 

Engineer in electricity. 

Mr. Hostetler: If the witness cares to, we will Accept 
Mr. Libby as an expert qualified to testify. 

The Court: That will save time. j 

Mr. Libbv: I am familiar with electric and radio leases 

. i 

and have been engaged in work on radio cases sincej 1920, 
and on electric cases since 1901. I have testified ini other 
patent litigation as an expert witness in electric and!radio 
cases. 

The application involved in this suit relates to a tuning 
condenser used in a radio receiving set. In every!radio 
receiving set there is such an instrument. It i$ used 

26 to balance the inductance, and when the condenser is 
set so that the amount of capacity then in th£ con¬ 
denser, which setting is produced by turning the dial bn the 
set, balances the inductance electrically, then the set iis said 
to be in tune. If those two elements are not balance^, then 
the set is not in tune and the signal will come in, in a{ more 
or less blurred condition. 

A condenser is said to have capacity when certain me¬ 
tallic parts, which in this case ^ve call plates, afe ar¬ 
ranged in close juxtaposition, one to the other, so that it 
has the ability of retaining a charge of electricity, and 
that charge is dependent on the area of the plates ahd the 
distance the plates are apart and the dielectric between the 
plates. In this case we are dealing with an air condenser; 
that is to say, the dielectric between the plates is air. 
A radio condenser is something like a storage chamber for 
electricity in that it stores a certain charge on these plates, 
and that charge that is stored on the plates depehds of 
course on the setting of the plates in their relative jrotary 
positions. In other words, if the rotor plates are turned 
all the way into mesh wfith the stator blades, thep you 
have the maximum capacity of the condenser. When the 
plates are turned all the way out, then you have thq mini¬ 
mum capacity, and the range of the condenser is then! given 
between that all-out position and the all-in position, 

27 and it is over that range on the dial, which is divided 
usually into 100 divisions, that the various stjations 

are brought in on the radio receiving set by reason qf that 
instrument. 



22 RADIO CONDENSER CO. ET AL. VS. C. P. COE. 

I have here a diagram (Exhibit 3) which illustrates three 
kinds of condensers. This is not all of the kinds by any 
means, but it is illustrative of three which may be used and 
certain ones of which are used to a large extent in the 
radio art. 

On the first figure at the top of the chart there is illus¬ 
trated a condenser which is marked “s. 1. c.”—that is 
straight line capacity. It is otherwise known as a semi¬ 
circular plate condenser, in which the material is disposed 
symmetrically with respect to the center about which the 
rotor turns, the rotor being indicated by that part of the 
figure, being the radial lines extending downwardly from 
the figure. With that type of condenser, it is seen that all 
of the ten-degree spaces are equal in area. This means 
that with a condenser of this type the stations are crowded 
at the high frequency end of the dial, because at the high 
frequency end very little capacity is needed to tune in the 
stations, while at the low frequency end of the dial greater 
capacity is needed. Thus this type of condenser will 
28 bunch a number of the stations at the higher fre¬ 
quency end. However, this was the type of con¬ 
denser used for a number of years in the early days of the 
radio and after broadcasting came into vogue to quite some 
extent. 

When broadcasting stations became more numerous, then 
the art had to look around to find something different. It 
is true that other types of condensers, such as two others 
which I will mention in a minute, were designed back in 
1910, but had never come into extensive use because of the 
costly construction involved in making them, as compared 
with the simple construction of the semi-circular plate con¬ 
denser. 

In the second figure in the center of the sheet (Ex¬ 
hibit 3) there !is a condenser illustrated which is called 
“s. 1. w.”, that is, straight line wavelength. In other words, 
if the capacity of the condenser at the various settings be 
plotted on a vertical line, and the dial readings along a 
horizontal line, we get a resultant straight line. Now, that 
type of condenser plate is eccentric; that is to say, it has 
a peculiar shape, and if we assume that we turn the plate 
to the right, the amount of metal that is overlapped by 
the rotor plate as it turns into operative position with 
the stator plate is very small for the first ten degrees, and 
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i 

increases according to the “s. 1. w.” law as ih$ rotor 

29 plate is turned. Toward the low frequency bnd of 
the dial, where it is needed, the area is materially 

greater than at the high frequency end. 

In the diagram at the bottom of the sheet (Exhibit 3) 
there is illustrated another condenser known as the loga¬ 
rithmic. In other words, if a curve be plotted with the 
capacity on the vertical line and dial readings on thp hori¬ 
zontal line, we get a curve different from either jof the 
other two, because the areas of the ten-degree spaces are 
different and vary in accordance with the logarithmal law. 
The “s. 1. w.” and the logarithmic plate condensers will 
get stations at the high frequency end because the amount 
of capacity required at this end is very small, and these 
types of condensers introduce the area very gradually and 
in small amounts, thereby readily separating the stations 
at the high frequency end. 

From what has been said, it will be seen that the capacity 
of a condenser depends on the area of the plate, tlie dis¬ 
tance the plates are apart, and the character of the jdielec- 
tric between the plates. 

The broadcasting stations operate on a frequency! range 
allowed by the Government from 550 kilocycles to 1500 
kilocycles, a kilocycle being a thousand cycles; i. e., ^50,000 
cycles to 1,500,000 cycles. 

30 The curves for the plates shown in Exhibit 3 are 
given on the second chart, Exhibit 4, the upper curve 

being a straight line, the capacity being plotted as ordi¬ 
nates and the dial settings as abscissa. The “s. jl. w.” 
condenser is the second curve which is marked on thi chart 
as straight line wavelength. The logarithmic conjdenser 
is shown in the third curve marked ‘‘logarithmic f’, and 
there is still another one, the straight line frequency; that 
is, a condenser which has a different form from frny of 
the others. Such a plate is much more elongated and it 
will produce a curve such as indicated on the chajrt. If 
we take two flat plates and set them a considerable dis¬ 
tance apart, as commonly used in early types of condensers, 
with air as the dielectric between the plates, the capacity 
at the beginning is very small, but as the plates are moved 
toward each other, the capacity increases very gradually 
until, when the plates are very close together, the capacity 
increases extremely rapidly, as indicated by the; curve 
marked “ hyperbolic ’ ’. 
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Above this figure on Exhibit 4, illustrating the curves 
just referred to, is a tuning circuit,, where the inductance 
is shown as L, the tuning condenser as C, and R is the re¬ 
sistance which is alwavs in circuit, due to the wires and 
other connections. The other capacity c' is referred 

31 to generally as the inherent capacity, that is, in a 
radio receiving set the wires and tubes and other 

things in the set have a certain amount of inherent capac- 
itv. This circuit illustrates a tunable circuit, and when the 
condenser C is set so as to balance the inductance, as previ¬ 
ously explained, then the circuit is said to be in tune and 
the maximum effect is secured, and unless these are in per¬ 
fect tune, the signals do not come in clearly. 

To better illustrate this, I have here a further chart, 
Exhibit 5, which shows a resonance curve; that is, a curve 
which the current takes in that tunable circuit at the top 
of Exhibit 4. Now, if the capacity and inductance in that 
tunable circuit are not balanced, then the nearest to reso¬ 
nance will be some point marked in red ink, 1 or 2. But 
the trick is to get up onto the peak, because that is where 
one will get the maximum tuning effect, and the signal 
then comes in clear and the other stations are cut out, if 
one is down from the peak at some other part of the curve, 
then he is out of tune and cannot get the signals, or he gets 
other stations, i The invention by Freese is directed to 
“getting up on the peak” whereby the signals come in 
clearly and sharply. 

32 Now, I would like to explain what the art did to 
get that fine tuning or to get up onto the peak of 

the resonance curve. Referring to patent 1,501,402, Ex¬ 
hibit 6, issued July 15, 1924, to a party named Jacobs, you 
will find there a plate marked 39, and that is shown also 
in Figure 3. The plate is shown in a tilted position in 
Figure 3. That plate is operated by the shaft 29 which 
goes through the center of the condenser, and by the knob 
24 shown at the left hand side of Figure 10, and fastened 
to the shaft 29 by a set screw. The rough adjustment of 
that condenser is made by the handle 22, looking at Figure 
4, that is, by turning the handle 22, a rough adjustment of 
the interleaving of the rotor plates with the stator plates 
is obtained. This brings the tuning near the point of the 
resonance curve as indicated by the red lines marked 1 and 
2 on Exhibit 5. But to get up onto the peak, Jacobs used 
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a separate plate operated by the knob 24 and sh^ft 29. 
Such a device is called a vernier or fine adjustment, and is 
referred to in lines 16 to 22 inclusive, page 1; lines 62-63, 
page 1; line 75, page 2. That is a scheme for arriving at 
the maximum point on the resonance curve; that is, getting 
fine tuning. 

The Jacobs patent refers to another matter to which at¬ 
tention may be called, see line 27, page 1, where hej says, 
beginning in line 25: 

33 “the stator and rotor have never been firmlv braced 

•/ 

or held against warping, displacement and j other 
injury.” 

I 

I 

In other words, the construction of this patent is directed 
particularly to mounting the stator plates in the frame 
so they will not warp and get out of position, because if 
the plates warp, then the rotor plates, as they are tlurned 
into mesh with the stator plates, will contact withj them 
and short-circuit the condenser and put it out of business. 
So Jacobs points out in the patent that he has a construc¬ 
tion which will prevent warping of those plates. I| men¬ 
tion that because it will be touched on later. 

The same idea is shown clearer in Bremer patent No. 
1,514,369 (Exhibit 7). In this Bremer patent the vfernier 
plate is marked 19 which is seen in Figures 1 and 2.! This 
is a semi-circular plate condenser, and the vernier plate 19 
is carried on the end of shaft 20. The rough setting jis ob¬ 
tained with the knob 17, and then the fine setting with the 
small knob (unnumbered), which turns what he calls the 
supplemental plate, the patent stating, beginning in line 
88, that: 

| 

“After the capacity of the condenser has been approxi¬ 
mately adjusted, by turning knob 17, final or fine adjust¬ 
ment is secured by turning the shaft 20, to alter thO posi¬ 
tion of the supplemental plate 19, with the respect ti both 
condenser sides.” 


34 That fine adjustment of this plate brings the tun¬ 
ing up onto the maximum point of the resonance 
curve. That was the manner in which people were getting 
the fine adjustment or that clear or sharp tuning On the 
resonance curve. 
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A similar kind of plate for sharp tuning is illustrated 
in an advertisement by the DeForest Radio Telephone & 
Telegraph Company of Jersey City, New Jersey (Exhibit 
8). It is taken from a publication “Q S T” of November, 
1922, and the part that I wish to call attention to is that 
which I have marked on the sheet where it savs: 


“The separately controlled vernier plate 
on the peak’.” 


gets you ‘in 


That was the phrase used in the trade at that time and 
efforts were made to get a tuning condenser which would 
actually allow the operator to get the maximum and best 
effect from his radio receiving set. 

Even the other types of condensers, other than “s.l.c.” 
which I have discussed (see Exhibits’ 3 and 4); that is the 
straight line wavelength condenser and the straight line 
frequency, and the others, will not accurately tune “in on 
the peak” or get the “fine adjustment”, but they were all 
better than the semi-circular plate condenser; so that it 
was necessary in the early days of broadcasting, in 
35 1920, 1921,1922 and 1923, to use some sort of an ar¬ 

rangement, as the vernier plate, to get that “fine ad¬ 
justment”, and this invention of Freese, relates to a dif¬ 
ferent manner of getting that “fine adjustment” without 
the vernier plate, and he did that by the construction shown 
in his drawing, of having portions of the plate which were 
bendable, so that he could bend those portions at the dif¬ 
ferent settings, to bring him up on to the maximum point 
of the resonance curve. 

Right in connection with this, to make the matter clear, 
I would like to say that all of the tuning condensers from 
the very early days back in 1910 right straight through 
were all made with very thin bendable plates; that is, the 
plates are only about twenty-five thousandths of an inch 
thick, and they did not vary much from that thickness from 
1910 through until today, and it was old and well known in 
the art from the very early days of radio—and I might men¬ 
tion that I was in the laboratory of the Western Electric 
Company in Chicago when Dr. DeForest started his first 
experiment on radio, and I worked with Dr. DeForest— 
and it has been generally known in the trade to everybody, 
that the plates of a variable tuning condenser were always 
made thin and bendable; and to further illustrate that, from 
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a publication, I refer to Johnson Patent No. 1,420,485| which 
was filed May 18, 1920 (Exhibit 9) and I call p^rticu- 

36 lar attention to lines 95, 96 and 97 on page l,j where 
it says, referring to Figures 2 and 3: 

i 

4 ‘ The two armatures 9 and 10 of the condenser arc made 
of thin sheet aluminum.” 

i 

i 

! 

That was common practice, as I have mentioned. 

The Freese patent discloses in the drawing, andj there 
is no change whatever in this reissue case with respect to 
the drawing, three different ways in which the 1 invent;or can 
reach that maximum point on the resonance curve. 

In Figure 2 there is shown the rotor plates constructed 
of a series of holes of varying diameter. When thaj plate 
is turned into mesh with the stator plates, the areal being 
reduced at the beginning, will give a better separation of 
stations at the high frequency end. Since the pla^e has 
been constructed with this series of perforations therein,- 
it leaves between the holes certain portions which ai*4 bend¬ 
able, because we start with a thin bendable plate anyhow, 
and then when we put holes in it, it is still more beddable 
at various portions. 

In Figure 3 the stator has a plurality of slots extending 
not exactly on a radius but they produce the same general 
effect as the construction shown in Figure 2. 

In Figure 4 there is a double V-shaped arrangement of 
slots, and in my opinion this construction shown in Figure 
4 is in many ways preferable to the construction 

37 shown in Figures 2 and 3, because the bendable por¬ 
tions between the slots 30 can be more readity bent, 

and therefore the “fine adjustment” that I have dedcrifocl 
to get the tunable circuit up onto the maximum point of the 
resonance curve, is the more easily attained. 

The Freese patent does not say so in so many words, 
anything directly in connection with the word “bending”, 
but the patent itself does point out, in my opinion, certain 
phrases which clearly show that Freese had that in mind, 
although at the time when this application was filed,: and I 
say this from my own experience as an electrical engineer 
and patent attorney, there were mighty, mighty few patent 
attorneys who knew the first thing about radio. I had a 
whole lot to learn myself, although when radio started in, 
as I explained, I was in the laboratory with Dr. Deforest 
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when he made his first radio experiments, directly after 
Marconi came out with his first work. 

The patent points out in line 36, page 1, that his construc¬ 
tion provides greater selectivity to the set and results in 
clearer signals of relatively greater volume. The clearer 
signal is the phrase which I think defines exactly what the 
inventor had in mind. In other words, in order to get 
those clear signals, he had to get up on the peak of the 
resonance curve, and that is the way he did it. He got clear 
signals. 

38 On page 2, beginning in line 17, there is a state¬ 
ment which contains two complete disclosures or in¬ 
ventions. The first one is in the first portion of the sen¬ 
tence, and it reads this way: 

“The particular arrangement of these openings permits 
gradual variation of the capacity of the condenser owing 
to the substantially V-shape of the metallic portions of the 
plate between the respective slots.’’ 

There should have been a period right there. That is one 
thing, and what he is talking about in the part just quoted 
is the gradual variation; that is to say, when you turn the 
tuning knob you vary the capacity of the condenser, and 
you do that gradually by reason of these V-shaped slots. 

The second thought is: 

“The metallic portion being V-shaped permits very grad¬ 
ual adjustment of the relative metallic portions of the mov¬ 
able or rotary plates.” 

That means that those small metallic portions between 
the slots may be adjusted very gradually from one to the 
other to make the desired curve, to get up on to the maxi¬ 
mum point of the resonance curve. Referring back to Ex¬ 
hibit 4, it will be noticed that on top of the logarithmic 
curve I have marked a red line all along the length of the 
curve. That is what we in the radio trade refer to as a 
rubber-band curve; in other words, at the various 

39 dial settings, for instance at 40, one may not need so 
much capacity as the condenser turns in with the dial 

at that particular setting, so it is necessary to reduce the 
capacity very slightly at that point to bring it in on to the 
maximum point of the resonance curve. Freese can do that 
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by bending one of those portions that I referred tp in the 
latter part of his specification. Hence, all the wajr up on 
to the curve, one can make the capacity decrease a little 
or increase slightly by displacing or adjusting tliosp differ¬ 
ent bendable portions. This is absolutely necessary in the 
use of a gang condenser like that one there (pointing to 
Exhibit 26). | 

A gang condenser is one composed of a plurality pf main 
condenser units all arranged in a common frame with a 
single control. By the use of the Freese structure, lone can 
make those three, or more, circuits all tune corrpctly at 
every setting. In other words, without the compensating 
feature described, the first condenser might tune jits cir¬ 
cuit at 62 and the next at 64, and the next at 65, and| if they 
are all hooked in on one shaft, the circuits will b^ out of 
tune for any given setting. Therefore, to get theiii all in 
tune and come up on to the peaks of their respective reso¬ 
nance curves, the condensers must have some mean^ of get¬ 
ting the rubber-band curve. 

40 It will be readily seen that if a vernier plate, like 
Bremer or Jacobs that I have described, be psed for 
each condenser in the gang, after tuning the main knob to 
get a rough setting, one would have to tune each of these 
little verniers for each condenser, which would m^ke the 
device cumbersome, complicated and expensive. But 
Freese accomplishes the result by having one or moife of his 
plates provided with adjustable portions by which he can 
get that rubber-band curve variation, and that is ”What his 
invention is primarily directed to. 

The manufacturers of radio receiving sets did nc|t begin 
to think much about compensation, which is the jword I 
would like to use in connection with this clearness of; signals 
and which is the term now universally used, until I around 
about 1927. It is true some of the applications, that will 
be referred to later, were filed in 1925, but I know ojne com¬ 
pany that I was directly connected with, who wh^n com¬ 
pensation was submitted to them by a condenser manufac¬ 
turer, backed away from it; they did not want jt; they 
thought it was introducing complications. They had not 
then fully comprehended the meaning of the term hnd the 
general result which would follow from using a construction 
of this kind. 
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Compensation or bending of the plates as described, 
allows the various tunable circuits in a radio receiving set 
to be adjusted so that they will all come in at the 

41 maximum point on the resonance curve, each of the 
circuits at the various settings around on the dial 

from zero to 100 or zero to 180 degrees. 

Bending the plates in a single condenser produces the 
same result as obtained when it is used in gang. In other 
words, if Bremer or Jacobs had thought of slotting their 
plates at that time, they could have gotten the same result 
without going to the trouble of putting in that extra plate 
with an auxiliary shaft through the center of the main one, 
with a knob for operating it. 

The relative metallic portions of the plate shown in 
Freese’s original patent can only be adjusted by bending 
or increasing the size of the openings, and I think it is very 
clear to anyone who knows anything about condensers, by 
merely looking at the drawing, that the construction is 
such that the plate can be readily bent. As I have ex¬ 
plained in the beginning, the condenser has thin bendable 
plates, and when one puts the perforations or slots in the 
plate, it is still more bendable. 

Cross-examination: 

I admit that ih the reissue application as filed there is 
matter that was not in the specification of the patent, but 
in my opinion what is in the reissue application is entitled 
to be there by reason of the disclosure in the original pat¬ 
ent. In the new application, the following language 

42 was not in the original patent; to wit: 

“I also found in my experiments previously referred to, 
that in making the holes or slots in the condenser plates, 
the relatively small portions or sections of metal between 
said holes or slots became bent or displaced from the nor¬ 
mal flat plane of the condenser plates, and that in adjusting 
these local portions or sections I could readily change the 
capacity characteristics of the condenser so as to get more 
perfect resonance of tuning and separation of the stations 
over the range of the dial or dials.” 

But this language is supported by the following: 

In line 39, Freese talks about the clear signals and also 
beginning in line 22 down to line 25 on page 2, he talks 
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about the gradual adjustment of the relative metalli^ por¬ 
tions. It is that functional language that he uses wljich is 
the basis for that statement, and the structure is defined 
in the description of Figure 4, when he tells about thp slots 
30 and the plate 31. When he dsecribes that plate by saying 
that it has a V-shaped slot, that is the structure which will 
produce the result which you have read. 

i 

By the Court: 

i 

Q. Is there anything in this original patent where he 
claims that these plates can in any manner be bent ? A. He 
did not use the word “bent”, vour Honor. 

Q. Is there any connection? Is there any thought |of it? 
I cannot find it in the patent. A. My answer tb that 

43 is this, that when he said he was going to get clearer 
signals and that these portions here were gradually 

adjustable, as I have read, those are the parts of the specifi¬ 
cation which indicate that the plate portions must be ad¬ 
justed or bent. 

Q. What do you mean by “adjustable”? A. Iii that 
sentence previously referred to (Lines 22-25, pa^e 2) 
Freese refers to the “gradual adjustment” or bend¬ 
ing of the “relative metallic portions” as distinguished 
from the setting of the condenser by the control kn[ob to 
get “variation in capacity for tuning”. The two mean 
different things, otherwise the last part of that sentence 
would be a repetition of the first part. 

The Court: Very well. Proceed. 

Q. Further, with respect to that question of bending in 
this proposed claim 18, that claim I believe has reference 
to the operation of the device and reads as follows: 

“A plate for an electrical condenser provided witli nar¬ 
row slots dividing said plates into a plurality of septors, 
said slots being equal in length to a substantial fraction of 
the radius of said plate, whereby the bending of one of said 
sectors out of the plane of said plate will slightly vaijy the 
capacity of such condenser.” 

Does that not indicate that while you were adjusting the 
condenser you bent it to bring about the adjustment? 

44 A. It is the bending of the plate that brings gbout 
the adjustment in that claim. 
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Q. How will an operator bend the plate while he is ad¬ 
justing the condensers? A. It is the adjustment. The 
adjustment is the bending as distinguished from the varia¬ 
tion that is referred to in the sentence that I called your 
attention to (lines 17 to 25, page 2). The variation is the 
turning of the rotor plates into mesh with the stator plates. 
That is varying the capacity of the condenser, but the “com¬ 
pensating” adjustment must take place beforehand. In 
other words, when the set is tuned it is adjusted by the 
manufacturer so that all of the circuits are in tune through¬ 
out the broadcast range, and after that is done the operator 
or the one that buys the set has nothing to do but to turn 
the knob. He produces the “variation” whereas the rnanu- 
facturer does the “adjusting” or sets the compensating 
devices. 

Q. Still that language reads: 

“—whereby the bending of one of said sectors out of the 
plane of said plate will slightly vary the capacity of such 
condenser.” 

Does that not indicate that that is an adjustment that 
is performed by the operator when he is tuning in the sta¬ 
tion? A. Oh, no, Mr. Hostetler. That is the adjustment 
made by the set manufacturer to get the various cir- 
45 cuits in his receiving set all tuned so that they will 
tune in properly after the set has been sold. 

Q. That would then deprive other manufacturers from 
bending their plates. In other words, do you claim that 
Freese, the applicant here, was the first person that ever 
bent his plates so as to have the proper form and shape? 
A. Mr. Freese was the first one. His patent is the 
very first one that I know anything about, either United 
States or foreign patent, that discloses the slotting of plates 
for the purpose of getting this gradual adjustment, and 
the claims in this application certainly cover what manu¬ 
facturers are doing today. 

Q. You also include in the specification a statement in 
regard to the holes or perforations being extended to the 
edge of the plate. Is there anything in the specification 
that points that out? If so, what is the language? A. No, 
there is not. 
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Q. Reference was made to other applications in thje Pat¬ 
ent Office that contained conflicting subject matter jto the 
claims directed to the subject matter disclosed in tljis ap¬ 
plication. Have you reference to any particular applica¬ 
tions in which such claims are made? A. I have here a 
chart (Exhibit 10) which shows various interferences in¬ 
volving the subject matter we have under discussiop; that 
is, the claims involved in this reissue application. 

46 Referring to the chart, it will be noted that an inter¬ 
ference No. 56,172 was declared by the Patent Office 

on December 21, 1927. There were fifteen parties,; which 
are all tabulated, giving their respective dates set! up in 
their preliminary statements. My information with Respect 
to that is based on this ground, that I represented jat that 
time the party Newman, in the last column, and therefore 
I had access to all of those files with the exception of 
Deisch. Newman automatically dropped out of the inter¬ 
ference, because his conception date, as given on the table, 
was later than the filing date of one or more of the parties, 
for example Deisch. 

I have marked on that diagram certain parties Iwith a 
double star and others with a single star. Those parties 
having both of the stars—that is the double and th<j single 
stars, of which there are eight—all of those applications 
were filed before the Freese patent issued. In other j words, 
they were all pending in the Patent Office while Freese’s 
original application w r as pending. Those marked Iwith a 
double star, of which there are four, were filed in the Pat¬ 
ent Office before Freese’s application was allowed on Feb- 
ruary 2, 1926. j 

There was another interference No. 56,173, which is re¬ 
ferred to at the bottom of the chart, and that was declared 
on the same date, but it did not involve qpite so 

47 many parties. The parties are all marked, ajnd cer¬ 
tain notations with respect to what happened to cer¬ 
tain of those parties. 

While considering the chart (Exhibit 10), the drawings 
of certain of the parties may be referred to, to illustrate 
what the constructions were. I also have here (Exhibit 
11) a photostat copy of the drawing of one of the sheets of 
the Sagle application, and a photostat of one of the draw¬ 
ings of the Whelan application; also a photostat of one of 

3—6242o 
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the drawings from the Colien application, a photostat copy 
of one of the drawings from one of the Deiscli applications, 
a photostat copy of a drawing from the Lewis application, 
and then I have a patent No. 1,934,842, just issued Novem¬ 
ber 14, 1933, showing the Cramer construction which was 

involved in those interferences. Thev all show detailed 

* 

differences in the construction. For instance, in the Whelan 
application the plates are shown as slotted from the outer 
periphery toward the center. In the Sagle drawing you 
will note the plates are slotted from the outer periphery, 
but there are screws carried by a separate plate in adjust¬ 
ing those various sectors which are shown slotted in Figure 
2. In other words, by adjusting one of those individual 
screws, one can change the relative position of that sector 
plate, to which the screw is attached. 

48 Now, in the Newman drawing the result was ob¬ 
tained by a separate plate on the outside having 

three adjusting screws. By adjusting the screw, say at one 
end, one could warp that plate slightly for a considerable 
portion of its area, and by adjusting the other two screws, 
one could warp the plate at those other points; so that, 
between the three adjustments, one could warp this plate 
to produce a result such as we have been talking about 
here; that is to say, get 44 compensation’’ or the fine or 
clearness of tone. 

Q. In the interferences referred to in the chart, you rep¬ 
resented one of the parties, did you not, Mr. Libby? A. I 
represented Mr. Newman at the beginning, but he dropped 
out of the interferences for the reasons I have already 
expressed. 

Q. What is the status of that interference, do you know? 
A. The last information I had was that the party Sagle 
had been declared the prior inventor. That information 
came to my attention, I think, some time last May or June. 
What the present status is right today I cannot tell you. 

Q. I notice the chart states that the interference was de¬ 
clared December 21, 1927. The Freese patent was granted, 
as printed on the patent itself, August 24, 1926. In other 
words, this interference was declared more than one 

49 year after the Freese patent was granted. Why this 
delay in reissuing the Freese patent? A. Well, your 

Honor, it is our intention to have Mr. Freese explain all 
of that in sequence. If you want to, I will tell you when 


RADIO CONDENSER CO. ET AL. VS. C. P. COE. j 35 

j 

the patent was brought to my attention. I can givi you 
that information now, if you would like it. It was brought 
to my attention I think on the 7th day of January, 1931. 

By the Court: 

i 

Q. Then you do not know anything personally abouf what 
happened before that? A. No, only from what the wit¬ 
nesses have told me. 

Frank G. Freese, having been first duly sworn, testified 
as follows: j 

i 

Direct examination. | 

Bv Mr. Rook: ! 

I am 74 years old. I live in Aldan, Delaware Cbuntv, 
Pennsylvania. I was a machinist, a mechanic, but of late 
years a builder. 

50 I am the inventor of the subject matter of batent 
1,597, upon which the reissue application here in suit 

is based. I first became interested in radio as far bjrck as 
1923, for in 1923 I was experimenting with crystal sets, and 
about the latter part of 1923 or the first of 1924 I started to 
build a tube set. The newspapers and magazines at- about 
that time published from time to time diagrams of radio 
circuits, and the Philadelphia Bulletin every Saturday had 
a half-page showing new sets and how to build them ind all 
about it, and the Philadelphia Sunday Inquirer had k half¬ 
page at that time, around 1924, and I think they kepjt it up 
until 1925, and I used to cut them out and put then) away 
in a book to refer to. 

I recognize the radio diagram (Exhibit 12) which I cut 
out of the Philadelphia Bulletin and on which I put . pencil 
marks or a date (indicating). 

I put that on, and the reason I put that date on! is be¬ 
cause after I cut these out I had several friends that were 
experimenting with it, and if they would ask me jthat I 
would just tell them, “Get the Bulletin the second fnonth, 
the 16th day”, and they would get it, and then I stored the 
paper away, and that is the only reason I put the date on. 
It was my general custom to date them 1 immediately. 

51 I would cut them out and then throw the papeif away, 
and then file this in a little book I had. No o!ne else 

in the house was interested in it but myself. 
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I recognize another diagram (Exhibit 13) which I cut 

from a newspaper. It is a two-tube receiving set. I cut 

this out of the Bulletin, fourth month, 5th day, 1924. I put 

that inscription on it. Nobody handled these but myself. 

I was the onlv man in the house and the rest of them were 

not interested in it at all. The inscription means the time. 

You see, it is marked “Bulletin”. There is no other wav 
* * 

around here that has “Bulletin” on it, and this is “Bul¬ 
letin” the fourth month, 5th day and 1924. So if a friend 
wanted that, I would not give him this, but I would say “Go 
and get that Bulletin”, and that is the reason I put it there. 
I put the name Bulletin and the date on immediately I cut 
it out. 

I never built a condenser. I have changed condensers. 
I have bought condensers and changed them, but I never 
built a new condenser. I was working on condensers in the 
early part of 1924 or the latter part of 1923. It was either 
Januarv or December of the one vear or the other. It was 
around the first of the year 1924. The relation between the 
dates which appear on the two diagrams, Exhibits 12 and 
13, and the date when I was working on condensers is 
52 this: After I started, I took every bulletin that came 
along and cut these diagrams out. Well, I had built 
condensers before the second month of 1924, because I took 
this one (Exhibit 12) and cut this out on account of being 
tuned here (indicating). It was not any different from the 
others, but it had a tuner here at X and I wanted to draw 
that. This is the first one I have ever seen with the coils, 
that is, the coils were cut in and out, and I cut this out of 
the Bulletin for that purpose, to experiment on that part. 
This was in February, 1924, but it was in January that I 
had my plate. I was working on my condenser before I 
cut this out. I would cut out diagrams every Saturday. 

I produce the first condenser (Exhibit 14) which I modi¬ 
fied. The reason I cut this was because the condenser that 
I had bought was too powerful, or it had too much capacity 
at the beginning or entrance of the plates into mesh, so I 
thought to myself if I cut some of the plates out, maybe that 
would reduce it. I was not well enough versed in electricity 
to know the reasons, but I went and cut this out to make 
less material to go into mesh to get the stations. Well, I 
found it did work to a certain degree. Then I took it 
apart again and adjusted it and put it together. I found 



RADIO CONDENSER CO. ET AL. VS. C. P. COE. ! 37 

that I did not get the stations at the same place as 

53 I did at first. I did not know what w^as the tijouble. 
I did not know enough to know what the troublb was, 

but I took the condenser apart again and holding it up to 
the light I found one of the plates was bent away frqm the 
others, but I did not think that had anything to do wjith it. 
I put it together again and then bent that plate back ihto its 
position. Then my station came back on the same number 
on the dial as at first. 

Well, I thought that was comical. I did not think jl was 
altering or decreasing the capacity of it. I thought tjo my¬ 
self I will bend that bach again , I will bend another; plate 
back to see if it does it, and I bent it out again and sure 
enough I did not get the station in the same place on the dial, 
and I said that is why it is altering the capacity of my con¬ 
denser, by bending the plate. 

Then I started to bend the point of the plate, and in 
tuning, I got the stations very sharply at the different 
places along the dial by doing that, but there was too j much 
power or capacity at the beginning. The stations ivould 
mingle with one another. 1 got the sharp tuning by binding 
these plates, but I did not know that I was doing anything, 
but I could not get the interference. 

54 I was afraid to fool with this any more (Exhibit- 
14), so I laid this to one side and I bought another 

condenser (Exhibit 15), and when I looked at it, I thbught 
to myself now I know I have got to do something hbre at 
the starting of the condenser, so the only thing I iknew 
about was to drill holes in the plates to get away fr^m so 
much metal in the circuit, so I put a lot of holes in. ij have 
got the plates here. This was the plate that I cut the holes 
out, and that did the same as the first (Exhibit 14), only it 
didn’t tune, it did not stop the interference. I thought to 
myself I have got to do something to stop that. Then I 
went and made a plate and it really did not have efiough 
capacity in the lower part where it should have, ij took 
too much out, so I went and made another plate (Exhibit 
16) taking it all out from the beginning here (indicating), 
and then that gave me what I wanted, although somb sta¬ 
tions interfered on my dial. 

Then I made a reamer—I have got the reamer yet+—and 
reamed some of the holes, which saved me from takipg the 
condenser apart. I could ream out this outside holb and 
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that gave the condenser a less capacity, but I could cut one- 
station out from another, but there were some places where 
I cut too much out. Then I took a pair of tweezers—I 
could not get my pincers in because the pincers were 

55 too thick to get in between the plates—and bent 
portions of the plate, and it did not require bending 

the part the thickness of a paper to fetch my station back 
to where I wanted to. That is what I did, and I did not 
know the theory of what I was doing when I did it. 

Plaintiff’s Exhibit 14 is the first condenser I made and 
that condenser was completed before the date 2/16/24 ap¬ 
pearing on the diagram, Plaintiff’s Exhibit 12. In working 
with Exhibit 14, I found that a plate was bent by getting 
it apart, that is, one of these little outside plates was bent. 
I must have bent it because I was the onlv one that had 
ahold of it, but I did not bend it on purpose. It was bent 
by putting it on the bench or metals striking it, or some¬ 
thing. The portion bent was that between two of the slots. 

One of those plates was sticking out so far that I could 
see it was sticking out, but at that time I did not know I 
was doing anything until I put it back again and then bent 
it back into its position, and then I got the station where 
it was originally. These are the tweezers (Exhibit 17) I 
had, the only strong ones I could get hold of, and those are 
the tweezers I used for bending the plate. 

I discovered the effects of bending portions of the plates 
after I had built the whole condenser. I had it alreadv 

i • 

built and in operation before I cut Exhibit 12 out 

56 of the paper, well, before the paper was issued in 
fact. It was in, I would sav, Januarv 1924 that I 

had finished my condenser, which is in the set (Exhibit 19) 
which you have got. 

I reamed only the outside plate of Exhibit 16. That is 
the onlv one I reamed. I got tired of taking the con- 
denser apart, and I wanted some material taken off of it 
to throw two stations apart, so instead of taking the con¬ 
denser apart, I made a reamer so that I could ream the 
outside plate. I could not get into the other one because 
it is too deep for that, so I reamed the outside plate and 
that kept me from taking the whole condenser apart. Ex¬ 
hibit 18 is the reamer I made and used. 

The condenser which is mounted at about the middle of 
the vertical panel on this set (Exhibit 19) actually was 
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i 

completed in January. I could not tell you the date, but 
it was in January, 1924, before the date on Exhibit 12| The 
condenser in this set (Exhibit 19) is the only condenser I 
did ream. I tried it on another one, but we haveii’t got 
that one. 

I bought the material for the set (Exhibit 19), but I! made 
this coil, cut out a piece of cardboard and turned it, and 
the set is in the same condition as when I originally 

57 made it, as far as I know. The only thing abput it, 
we have a station called WCAU operated by two 

brothers, they were electrical engineers—I forget their 
name; Durham I think it was. They had a statioiji that 
had such a wide range it went everywhere and woiild in¬ 
terfere with all of us, and I wrote to them, and thekr told 
me to put a trap in it, but I never heard of a trap before. 
They sent me a rough sketch of a trap, and I put pne in 
mine and it was only for the purpose of cutting out WCAU 
so it would not interfere, and afterwards thev tuned it bet- 
ter so it would not interfere. But this is the original sketch 
and this trap was something different. The trap ijs this 
part (indicating); all this nearest the end of the set. This 
whole piece is the trap and you can take it right out. This 
condenser over here is in working order and froip this 
outside here—after I got away from the lower stations so 
that WCAU would not interfere, I could throw thp trap 
off by throwing this down (indicating). Then the trap 
was no good. At the higher stations WCAU did hot in¬ 
terfere. 

That is the same set (Exhibit 19) which I have beeii talk¬ 
ing about and it is in the same condition as when I origi¬ 
nally made it, except for the addition of this| trap. 

58 Exhibit 14 is in the same condition as when I 
originallv made it. I do not know what I have done 

to it since I took it home, but I have not altered anything; 
that is, I have not cut anything from it or added to it. It 
is in the same condition as far as I know. When I was 
asked about it, I hunted it up to show what I had. 

I made other condensers besides the two shown by Ex¬ 
hibits 14 and 19. The only condenser (Exhibit 14) il had 
the slots in I got very good tuning; that is, sharp tuning, 
but the one I had the holes in, I separated my stations bet¬ 
ter because it had more metal taken out of it. I wanted to 
make a condenser that would take in both of them^ that 
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would take in the sharp tuning along with the separating 
of the stations, so I drilled one and cut it out with a little 
fine hacksaw and made the slots at the same time. This is 
the condenser (Exhibit 20) to which I now refer. I drilled 
the holes over the top and took a very fine saw and sawed 
them out. I thought then I would get it, but I did not. I 
should have had better sense, but I did not know any differ¬ 
ent. The condenser is now in the same condition as when 
I made it. 

In making this condenser, I accidentally bent one of the 
sectors between the slots, and it was a good thing I did, 
and I thought if I had these slots so close together 

59 it would be too flimsy, so I left this rim here to 
straighten up the plate. I could do the same thing 

by either bending one of these small sectors between the 
slots in, or taking one out. I could vary the capacity by 
doing that. I could do the same thing as I did by bending 
the outside plate of Exhibit 14. But I was not satisfied 
with it, because I took too much out of the higher waves 
and too little out of the low waves. I thought if I could 
make this up in a small affair, then I would have had more 
capacity to catch the higher frequency current, if you un¬ 
derstand what I mean. I do not know enough to explain it 
right to you. 

I left a rim on the plates of this condenser which I have 
been discussing to reinforce the plate, because the slots 
were too close together. The other slots were wider apart, 
and I had more material to bend. But these were so close 
together that I was afraid they would get out of adjust¬ 
ment all the time, they are so small and light; that is, I 
thought they would bend out or in. The plate is so very 
thin, I thought to myself, I wanted something that I could 
adjust so it would not get out of order, and I thought they 
would get out of order if I cut the slots all the way through, 
and all I had to do was to bend the plates in and out. 

60 In vrorking with my condensers, I made a chart or 
a drawing to illustrate the separation of stations ob¬ 
tained by my condensers. I got such good result from this 
tube set (Exhibit 19), in competition with my neighbors to 
see who could get the best results, that I went and made a 
chart of it showing how many stations I could get and how 
they were placed on my dial. This chart (Exhibit 21) I 
have here. This is a chart that I made and got all of these 
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stations on there, and to get those stations, was why I had to 
drill and ream the condenser plates. The stations; are on 
each degree in here (indicating) and they were so cl<j>se that 
they would interfere with one another, and that was why I 
made this condenser. These lower length waves, say from 
340 down to 200, were so close together that they interfered 
with one another. Everybody had that complaint. By tak¬ 
ing that middle part out of the condenser as I started to 
engage the plates, I had very little metal to work oni, and it 
gave me room to turn my dial twice as far as I could if I had 
not the holes in there. So then I started to make thps here, 
and where a station would not come in I could just thke and 
ream out a hole in the plate, or else I could bend it jin here 
(indicating), and you can see the metal is very small and 
light in there, and I could bend it just about the thickness 
of the paper and that would give me what I iwanted 
61 and get those stations separated, including two Eng¬ 
lish stations. 


In referring to bending a plate, I am referring to Exhibit 
16; that is the one I have got in my set (Exhibit 19). 
The circles at the left hand side of that sketch indicate a 
knob or dial, and the other lines radiating out juslt show 
you on what part of the dial I got that station. The stations 
are indicated on the chart by the number of the dial, and 
the meters next, and of course, these are the letter^ of the 
stations. That chart bears a date 1/3/25. I put tjhat on 
there when the chart was made, as it was my practice to 
date such a paper when finished. I just put it on tp show 
the time I did it. This chart was made after I had com¬ 
pleted the condensers, Exhibits 14 and 19. 

I have here a diagram or a drawing (Exhibit 22) pf a set 
I was going to build, as I had such good results wjith the 
slotted condenser for tuning, and I had good result wjith the 
holes in the condenser plate by separating the stations. If 
you notice this condenser here, part of it is slotted apd part 
of it has holes. That does not mean that I was going to 
make one like that. It only means to try my mind. with 
these two condensers, and when I went to build thijs set I 
would take either the slot or the holes, whichever onp I got 
the best results. This sketch or diagram wap made 
62 after I had completed the condenser, Exhibit! 14. I 
would not have known that I had had those cpnden- 



42 RADIO CONDENSER CO. ET AL. VS. C. P. COE. 

sers—that set was made and those condensers were made 
before this drawing (Exhibit 22) which I drew myself. 

That set is the same as the diagram, Exhibit 22, if you 
put just the one condenser in there, the condenser with 
holes. That is really this set of Exhibit 19. 

After I had completed my set and these condensers and 
made this diagram, I thought I got such good results that I 
wanted to get a patent, and I went to a patent lawyer to 
get a patent, to get the improvement to the condenser pat¬ 
ented. For data to take to the attorney for getting the pat¬ 
ent, I took some drawings, if I remember right, and that 
chart, Exhibit 21, with me, and I told him what I had. I 
told him what I had got and he took out a search. When 
he came back from the search he said there was not any 
condenser patented or in the Patent Office that had been 
patented with any kind of slots or holes in it, and that he 
could get me a good broad claim on it. I have here two 
sheets of sketches which are drawings I made myself. 
These I think were the drawings that I took to the patent 
attornev. I am sure thev are. 

V •/ 

One of them is dated November 25,1924. That is the date 
that I made these sketches. On the other sketch there are 

two dates, January 17, 1925, made apparently with a 
63 rubber stamp in blue ink, and another one January 

14, 1925, in red crayon. I do not know what those 
are. Neither one of these—I didn’t put either one of these 
on. That might have been the attorney that put them on, 
but I did not. I put this (indicating). That is my writing 
and that is my date here. I do not know how the blue 
crayon figures or numerals got on the sketches. I did not 
see it done and I did not know’ they w r ere on there. I do not 
remember whether or not I took those two sheets of sketches 
(Exhibit 23) to the attorney at the same time; I do not 
think I did. I am not sure, but I only think I took one there 
at a time. One of these drawings w’as taken w’hen the 
search wras got out, and the other one w’as w r hen he wrent to 
apply, when he started to make the application for a pat¬ 
ent. I think that one, bearing the date of January 17, 
1925, is the drawing—I am thinking this—to the best of 
my knowledge that was the one I gave him w’hen he took 
the search out. Well, that is the one, and this is more com¬ 
plete, and this is the one I took in for him to draw up the 
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paper. He asked me to give him a drawing and I clid not 
know whether he was going to keep them. 

I took to the attorney, along with the drawings Exhibit 
23, three plates. Those are the two Exhibits 15 pid 16, 
and this one. 

64 Mr. Hostetler: If the Court please, I would like to 
state on the record my objection to all of this testi¬ 
mony relating to these exhibits as being irrelevant The 
question is not one of priority or what Mr. Freese did prior 
to the application. What we are concerned with is, what 
did the patent as granted disclose, and what is thej excuse 
for the delay. Those are the two points. What Mr. Freese 
did prior to that time does not concern this case, because 
the patent must speak for itself, and it is not a question of 
priority of invention. 

Mr. Rook: May it please the Court, this being a c,ourt of 
equity- 

The Court (interposing): I will admit it for the present, 
subject to the objection. 

Mr. Rook: I was going to say that this evidence, what 
the witness did, what the patentee did before he filed his 
application, has a very important bearing on the language 
which was put into the patent. If it appears that he did not 
do certain things, certainly there could not have bqen any 
patent, but if it appears that he did certain things, then it 
is possible that it should have been in the patent and the 
omission from the patent might have been inadvertence. 

The Court: Well, I will admit it for the time beiiig. 

Mr. Freese: The plate which I have just produce^ I pre¬ 
pared myself and it has V-slots or notches in its 

65 edges, and is one which I took to my attorney, along 
with the sketch Exhibit 23. I really did not m^ke the 

plate; that is, we used to buy those plates by the dozen and 
build up almost any condenser, and then I would jexperi- 
ment with the plates myself. So I cut the notched in the 
plate, Exhibit 24. 

The name of the firm of attornevs to whom I tobk this 
data for search and application is Victor Evans, a jbranch 
office in Philadelphia, at Broad and Chestnut. Tl^at w^as 
where I went. The name of the man with whom I dealt in 
connection with the search was Meyers, I guess. He is in 
the court room now. That is the gentleman sitting there. 
That is the gentleman I took it to. 


I 
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In the drawing of my patent No. 1,597,591, the V-shaped 
notches in the edges of the condenser plate, such as shown 
in my first condenser Exhibit 14, and the plate which I have 
just produced. Exhibit 24, are not illustrated in my patent. 
My explanation for their absence from the patent draw¬ 
ing is: 

I had those three plates and the chart here, and I wanted 
them put in this patent, and the attorney told me it would 
cost me $10 more to have an extra sheet printed, and it was 
all unnecessary because he could word the patent to cover 
all of those claims instead of me going to the expense of 
paying $10 for a new sheet. He says, “I will cover it” 
while the application was being prepared, when I took those 
in to him. He had not, I do not think—I am sure he 

66 had not sent it to Washington vet, and I took those 
in along with the drawings, I did not know he was 

going to keep my drawings; I thought he would get the idea 
from me the wav the drawings should have been made. 
That is what I thought, and I put those plates there for him 
to see. 

I did not know anything about the prosecution of an ap¬ 
plication for a patent. I knew very little about it. I could 
not understand the way the patent lawyer had put it in, if 
you mean that. I did not know enough to know that. 

I did not know what it covered. I onlv took his word 

* 

that he covered this point and that point in it. After 
the application was filed and before the patent was 
issued, I went into the attorney’s office and Mr. Mevers 
was not in and they told me—I had been there several times, 
and he said “No action has been taken on your patent.” 
Well, I kind of got tired waiting, so the last time I went 
in, of course I was not in a very good humor, and he was 
not in, and I ask^d the draftsman, a young fellow who was 
in there, I said “Where is the head man in here?” He said 
“He is not working here for the firm any more. He is not 
working here.” I said, “He is not working here?” He 
said, “ No. ” He did not tell why or what was the trouble. I 
said “Do you know anything about my patent?” He said, 
“No, but there is a bundle that came in for reference 

67 or something outside, and I will look the papers over 
and see ifiyours is in it,” and he did, and in them at 

the bottom he found some papers, and he said, “This has 
been in this office four months,” and I said, “I have been 
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in here half a dozen times in that time.” He said,' * i They 
have been in here and I will take them out.” He idid not 
say what it was sent for or anything about it. He said it 
was sent for from Washington and “There it is ambng the 
rest of them.” 

Then I went home and wrote to the firm in Washington 
and told them how I had been treated, that my patent had 
laid there for four months for some unknown reasoii to me, 
and why wasn’t it finished, and they wrote back and jtold me 
that they had their representative send all the papers to 
them here in Washington and they would finish ifiv pat¬ 
ent up. 

Well, I was afraid he would be dilatory about it, and I 
went back to him and I said, “I got a letter from yqur firm 
and they tell me they are telling you to send all of the 
papers back.” “Oh”, he said, “I ordered your phpers”. 
I said “You ordered them?” He said, “Yes, I ordered 
them.” He said, “I cut some of the claims out and I sent 
them back,” and I said, “What right have you to do that? 
I think I ought to have been here to see what you ciit out.” 
He said, ‘ 1 I will make it all right. ’ ’ j 

68 I did not know why they sent it back to Jiim, or 
anything. That is all I know about it, and a short 
time after that the patent v T as granted. In the prosecution 
of the case, British patent 5371 of 1915, was citedj as the 
onlv reference, but I never saw it until I was in Newark 
in Mr. Libby’s office, at about the time of filing my reissue 
application. It was about that time, I imagine, because I 
was only there once with him, and it must have all 
at that one time. 

After my patent was issued, I went to see my patent at¬ 
torney twice. I went to see him because he told me I had 
to pay $20 for a Government fee and I paid the $20 ad I had 
not got the papers because they were not printed, add then 
he sent them to my by mail and then I saw I had oply the 
two claims instead of the five or six which was to be in it, 
and I went in to see him, I did not know how two j claims 
were to cover it, and says, “Does this cover all | of my 
patent?” He said, “Yes.” I said, “Why is slots men¬ 
tioned and why is holes mentioned?” He said, “That is 
mentioned because there was no condenser made pt that 
time without solid plates.” “Now”, he says, “this;patent 


happened 
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will cover anything without a solid blade. It will cover all 
kinds of slits and holes.” 

Well, I believed him. I thought that was right, because 
he ought to know more than I did about it, but at the same 
time I was not satisfied with only getting two claims 

69 on it. I did not say nothing to him, but I went out 
after that. 

After the patent issued and after I had been to see my 
attorney, I looked it all over. First I wrote a letter to the 
Radio Condenser Co. and told them what I had done. In 
about a week’s time I got their reply back that they could 
not use it. At that time they were not using condensers 
with slits in them, or anything like that. 

So then I took it to the Atwater Kent Co. about a week 
after that, and I asked for the man who had charge of the 
condensers, and they sent a young man out about 24 or 25, 
and he says, “Well, what do you want?” And I told him 
what I had. I showed him the condenser and he looked at 
it for a while and then he went over to a man and later 
brought it back and said, “We cannot use it.” I said, 
“Whv?” He savs, “It costs too much monev. We are 

9 / 9 > 7 9 / 

getting along with the condensers we have got, and to take 
a condenser and punch holes in it or slots, would cost more. 
If you have anything to make condensers cheaper than ours 
we will be interested. That is all.” He did not under¬ 
stand the value of the condenser or anything else. It was 
only a mere matter of the cost that he was interested in. 

In Philadelphia, between Second and Sixth Streets, there 
were about a dozen stores that sold radio supplies, and I 
would go in almost every Saturday after my patent 

70 issued and I would look in all of those windows and 
trv to find a radio condenser with short slots or 

9/ 

holes in it. I iiever could. I hunted for them up to the 
very last thing. There is only one thing that I did find, 
one which I thought had slots in it, and I think that was 
called a Hunter. It is a pressed one, the plates were 
pressed, and in the picture it looked as if they were slotted. 

I saw this picture in a magazine. I do not know which 
one as I took so many of them, including mechanical ones. 
That was, I would say, about two years and a half after my 
patent was granted. That is the first condenser I think I 
have seen that conflicted with mine. I went in and bought 
it and instead of what I thought it was, the plates were not 
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cut through at all. It was just a picture of the plates that 
looked that way. It looked as though it were cut, but; when 
I bought the condenser, it was not cut at all. It vfas an 
illusion of some kind. 

This is the very condenser I bought myself (producing 
Exhibit 25), and the man for some reason or oth^r has 
pressed the plates, I think to make them more rigid, hnd in 
doing that he got a pattern on the plates. If you ljold it 
sideways the picture looks as though those slots were all 
the way through. That is what it looks lik£, and 

71 when I got it I said, 44 Those slots are not through.” 
He said, 44 Nobody said they were.” I said, “J took 

it from the way the picture was in the magazine that they 
were through, and that is the reason I bought it.” 

That is the only one and that was about two and ^ half 
years after my patent was granted, and that is the first 
one I come across. The picture was, as if there was; holes 
right through it. I would have taken it to the attorney and 
would have asked why the man could build it when I had the 
patent on it. 

I do not remember the name of the store where I bought 
the condenser. Those stores are all broke up now. Most 
all of that business is closed. Instead of being a jlozen 
there, I think there are now onlv about two. 

I first discovered that my patent did not cover v^hat I 
thought it did, on December 26, 1930. On that date I got a 
phone message from the Radio Condenser Compahy of 
Camden, and they wanted to know if I was the patentee of 
a condenser, and I said I was. They said, “What are you 
doing with it?” I said, “I am not doing anything at pres¬ 
ent with it.” Then they wanted to make a dicker of jsome 
kind, I do not know exactly word for word what was;said, 
but I said I did not do business over the phone, but if they 
would give me their address, I would come over and see 
them. Then I went over there, I think it wafe the 

72 28th—between the 28th and 30th of the montjh. I 
went over to see a gentleman, Mr. Gilling. Tljat is 

the gentleman here (indicating), and while we were talking 
I saw a condenser laying on the table with slots in it an^L the 
first thing I said to him, as I broke off our conversation, and 
I said, “Who built this condenser?” He said, “Hfere”. 
“Why,” I says, “that is an infringement on mine; ij; has 
got slots in it.” I said, “It is the first one I have [seen 
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since I applied for a patent that has slots in it.” He said, 
“I guess you are wrong.” I said, “I am positive I am not, 
because my lawyer told me so, that nobody could build them 
with slots or holes in it.” 

So I was amazed to see that they were making condensers 
with slots in them. That is the first. I had mv eve on all 
of those stores and in the magazines to see if I could see 
a slot or a hole in a condenser, and that is the first I had 
seen since my patent was applied for. The condenser which 
I then saw on Mr. Gilling’s desk, is this one before me, or 
one like it (Exhibit 26). It was exactly that condenser. 
That is the one that was there. And I said, “That is an 
infringement on my patent. It has a slot in it” and this is 
the first time I 1 knew anybody was making them, and then 
Mr. Gilling told me that my patent did not cover it. 

73 He said, “I think it did mean to” and I said, “It was 
my ignorance, I did not know. I thought the patent 

covered it and here vou see it. My lawver told me it dill, 
and I could not go any further.” 

After my conference in Mr. Gilling’s office with respect 
to my patent, Mr. Gilling said the firm wanted the patent 
and they were willing to buy it, and I do not know, but we 
did not come to terms about it. I thought to mvself—well, 
in fact, I did not see so much of it after everybody was 
building them with slots, and I could not stop that, and I 
was downhearted about the thing, and he said, “We will 
take hold of this for you”, and I said, “All right”. And 
we came to terms, and he said, “You ain’t got what you 
thought you have got”, and I said, “What right had the 
lawyer to fell me that I did?” He said, “It might be a 
mistake on the lawyer’s part,” and I said, “I am sufferer 
about it because” I said, “I asked him to do it.” 

After I assigned my patent to the Radio Condenser Com¬ 
pany, I was told they had applied for the claims I should 
have got. I cannot express myself in the right w T ay, but 
they said, “The claims that you should have got, Mr. 
Freese, you did not get, and it is a mistake through you 
or your lawyer that you did not get them, and we are going 
to apply for those claims that really belong to you.” 
“Well,” I said, “I am willing and I will do all I 

74 can to get them, because it is mine.” I signed the 
reissue application papers in Mr. Libby’s office, in 

Newark. 
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At the time I made my invention or discovered something 
that, a condenser had not had before, there was not any 
condenser but what had solid plates, and the straight line 
frequency condenser as they called it had not come oiit yet. 
I had never seen any of them being used. It might have 
been out but I had never seen them being used. What I 
wanted to do was to have a patent on a condenser with 
slots or holes in it. The condenser shown in my patent 
did not differ from those shown in the prior art pr the 
trade at the time of my application, except as to thp slots 
and holes. 

Cross-examination. 

By Mr. Hostetler: j 

It is my opinion now that my attorney did not knpw his 
duty. That is what I think. I might have had a !slight 
feeling of that kind at first, but I formed that opinion 
after Mr. Gilling told me that the patent did not 1 cover 
what I thought it covered. That is the time I first farmed 
that opinion. After the original attorney left the fiqn and 
this young man took hold of it, I had a doubt at thaj; time 
that the man did not know his business. He was riot an 
attorney, he was onlv a draftsman, and I did idoubt 
75 that he had ability to change it and get w[hat I 
wanted for it. I do not think that he really rinder- 
stood what I had, and I really did not understand myself, 
in fact. 

Redirect examination. 

By Mr. Rook: j 

• 

When I received my patent from my attorney, I kind of 
read it over, but I did not understand it. We machinists 
do not understand your writing of a patent. Of course, it 
is the dumbness on our part. 

! 

Q. Did you see anything in the patent that indicate^ that 
there was a failure to cover your invention at the timp you 
read the patent? A. Yes, but he said it was not so\ He 
went over it somewhere where it said V-shaped. He| said, 
“We have stated here a V-shaped condenser. That jis all 

4—6242a 
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that is necessary.” I thought that he meant this was the 
only V-shaped idea that I know of, this one, and the only 
reason that it is V-shaped is because I made it V-shaped 
with my snips. 1 1 thought that V-shaped referred to Ex¬ 
hibit 24. Xow, I says, u We have got a V-shape here.” He 
says, ‘That ought to cover everything. This V-shaped 
condenser plate will cover everything.” And he said, 

“It is perforated there, that will cover every- 

76 thing.” 

Recross-examination. 

Bv Mr. Hostetler: 

Q. When you received your patent, was there anything 
in its drawings that you did not understand? A. Yes. Not 
that I did not understand. I cannot answer that. I did 
understand that, but I said, “Where is this V-shaped plate 
here? That is the plate I had.” 

Bv Mr. Rook: 

Q. Referring to Exhibit 24. A. Yes. That is the pat¬ 
tern I had to make the V-shape from, and it was not on 
there, and then he told me, he said I did not need it be¬ 
cause, he said,'“I have covered that in my wording of 
your patent. It did not have to go in, because it will cost 
you ten dollars to have that put on, and I did not want 
to put you to that expense.” That is what he told me. 

Q. Do you mean to say that after the patent was issued 
to you that he said it would cost ten dollars to put that on? 
A. Oh, no. That was before. That is the reason he did 
not put it on, but he said the wording of the patent covered 
that, and I thought it did because it said V-shaped, and I 
did not go any further. 

77 By the Court: 

Q. Let me see the condenser that you say had the V- 
shaped slot? A. Here it is, and this plate that I took in 
to him. 

Edward P. Chance, having been first duly sworn, testi¬ 
fied as follows: 
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Direct examination. 

By Mr. Rook: 

| 

I am 57 years old and my residence is Aldan, Delaware 
County, Pennsylvania, and I am an estimator and purchas¬ 
ing agent of Browning & Bailey, of Philadelphia. 

I have been interested in radio since 1920, I do ijot re¬ 
member the exact date that I started. I started vjvith a 
crystal set about that time and progressed by the | usual 
steps up until 1925. 

Freese was a neighbor of mine, and we were both experi¬ 
menting, and he had been very, very successful in the 
operation of crystal sets. He claimed that he got KtDKA 
in Pittsburgh and WGY in Schenectady, something that I 
had never been able to accomplish with a crystal set. 

78 I did not play with crystal sets very long, because 
I did not think they were sufficiently good. I had a 

one tube set and with that you could pick up distant sta¬ 
tions without any trouble. In the early days, say! from 
1921 to 1923, most of us were only concerned in a radio set 
with how many stations you could hear in a night and how 
far away, at what greater distance could you hear a j radio 
station. 

In 1922 my daughter and another child claimed that they 
had gotten a station, I am not sure of these initials, ij think 
it was KJY in Los Angeles, and they have on an old map 
there the station initials and the date when they received 
that station. 

Freese and myself both at that time were looking foj: long 
distance, and after two years of trying to get all th^ sta¬ 
tions in the world, I started to try to improve the reception 
that I could get from a station; that is, to improve the 
quality of the music. I did not bother much with the ^hape 
of the condensers. 

In 1923 Professor Hazeltine of Stevens introduced or 
read a paper before one of the radio engineering societies, 
and he described a new set of tuned radio frequency, 
whereby the inherent capacities in the set were balanced 
by a very small capacity condenser placed between the 
plates in the two tubes, and this was supposed to cut 

79 out all of the misbehavior that the old original sets 
that we had made were heir to. The regenerative 

set, when you put your hand near the condensers, Vould 
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howl verv loudlv due to the fact that your bodv would add 
to the capacity'of the condenser, and it would be thrown 
off the peak and the resistance would cause isolation. 

Mr. Hostetler (interposing): I object to this line of tes¬ 
timony again of the witness, as no question of priority is 
involved here and it is totally irrelevant to the question 
that is before the Court. 

The Court: I will take the same action I took before. I 
will take it subject to the objection. 

By Mr. Chance: 

Freese and I first made contact in radio probably in the 
winter of 1921 and 1922, about that time. I am not sure 
of the exact date. I built the first set in 1921, a single cir¬ 
cuit regenerator set. Then I progressed. There was the 
Reinhardt. There were many names, Reinhardt, Arm¬ 
strong, the Super-regenerator and there were various ways 
of winding the> coils, back winding, spiderwebs, and we 
went through all of that together, and when I built the 
Neutrodvne set—A Neutrodvne set consists of two stages 
of radio frequency, the condensers are balanced one 
80 against the other, with their inductance behind them, 
and the setting of the dials, when the set was prop¬ 
erly neutralized was supposed to be the same, provided the 
capacity of the condenser was the same. The capacities 
were never exactly alike, and you would get one dial, 
probably WFI in Philadelphia, 61, and the next would be 
60 and the next would go back to 59, and all the Neutro- 
dvnes showed three dials for tuning the three various con- 
densers at each of the steps of tuned radio frequency. 

The first Neutrodvne, somewhere in the fall and winter 
of 1923 was announced, the Hazeltine paper that I first 
heard of, was in the Radio News of May, 1923, and then 
later they published one of those articles, and before that 
I knew nothing about inductance and condensers, and tried 
a little experimentation on my own part before the sets 
came out, and I finallv built this Neutrodvne set. Freese 
and I were both members of what had been the Neighbors 
Club at Aldan, and we used to meet every Saturday night 
and play cards. They finally disbanded, and Freese and 
three other men and myself kept meeting every Saturday 
night around in each other’s houses to play pinochle. 
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Freese and I would again get into discussion of radio, to 
the great disgust of the rest of the men, and they would ask 
us to drop that and have it for breakfast, and come 

81 on and play cards. 

Freese told me that he could make mv condensers 

* i 

all read exactly alike. Well, in those davs vou knew that 
the capacity was important. You knew that the capacity 
might be changed very, very readily. In 1921 and 1922 
there were no broadcasting stations giving wonderful pro¬ 
grams such as is here today, but there were a number of 
amateurs who operated telephone stations, and they Iwould 
talk one to the other, and those young fellows were jjust a 
mine of information. They were youngsters in high jschool 
or in the early years in college, probably taking engineer¬ 
ing courses, and they had rather a scientific slant on|radio. 
The rest of us had only a trial method of experimentation. 
We would try something and hope it would work, apd we 
had no idea as to the scientific rules that governed the 
changes. Freese said he could make my condenser^ read 
alike. He showed me his set and it had a condensed, and 
it was one, 1 suppose, such as this. It appeared to pe the 
same. Well, I do not think that, that is the set. i! think 
he had a set prior to this. I do not think he had any 
wave numbers on the set. He also had the slots such as 
could be cut with a pair of snips in and around the edge of 
one of the plates. 

82 The slots were like those shown in Exhibit 13. 
Similar to that. I do not recall there were so |manv. 

I * 

I do not think so many of the plates were slotted.; The 
plates were slotted similar to these, slots such ajs you 
would cut with a pair of snips, and then he had thisj thing 
with the holes punched in there, and in those days we all 
knew that by pulling the plates out of position you Iwould 
get a change in capacity of the condenser; that the capacity 
depended on the number of plates, the area of the [plates 
and the dielectric; and I knew the instant you changed the 
size of these plates you varied the capacity, so I verP well 
remember one of these boys saying “If you cut a piece of 
metal and let it stick up a little bit, you can va^y the 
capacity of your condenser.’’ 

Freese showed me this set; it must have been in thb win¬ 
ter of 1923-1924, because that is the time that I was pjaying 

mostly with radios, and the time when I built the N;eutro- 

■ 
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dvne. I have seen that sketch, Plaintiff's Exhibit 22. I 

» i * 

recognize Freeste’s stvle of drawing the things. I saw 
that sketch, I should say, in the winter of 1923 or 1924, 
while I was playing with Xeutrodyne sets, because the ques¬ 
tion of how vou would change these condensers then came 
up. This sketch shows the little V-shaped slot cut 

83 out with a pair of snips, and that is my recollection 
of what his condenser was. I have a hazy recollec¬ 
tion of the holes, he may have mentioned them, but particu¬ 
larly I remember the first thing, the essential thing to do 
was to take a pair of snips and cut a piece out like this 
Exhibit 14 I have, if you care to see it, to prove that this 
was the date, although they say that is unimportant, 1 have 
all the papers that I had gathered, pamphlets, circulars, 
and the Radio News, Radio Digest, and the Q S T were the 
regular magazines of the amateurs who played with 
radio. I have a file of the Radio News beginning in Janu¬ 
ary, 1923, and running on until 1925, at which time I stopped 
playing with radio. That was a sort of a text book for 
me, and I would tear the index pages out and file them in a 
folder, so I could refer to anything that happened to be in¬ 
teresting, in the back issues. 

From my knowledge of condensers at that time, when I 
was experimenting in 1923, 1924 and 1925, the character 
of the plates of condensers generally was thin and bendable. 
They were all thin, usually aluminum plates. Some were 
made of brass, but most of them made of aluminum, and 
very, very susceptible of bending, because in those days a 
condenser was a condenser if it was not short cir- 

84 cuited. The capacity did not make an awful lot of 
difference. It was not until tuned radio frequency 

came along that you cared whether the capacity of the con¬ 
denser just exactly matched that of the one alongside of it, 
because you only had one in a set, and its characteristic 
curve was the same. That bunched up the high frequency 
station, that is the low wave length at one end of the dial, 
all crowded together. At the high frequency end, Freese’s 
contention, as he explained it to me, was that he could sepa¬ 
rate the stations at this end. 

He explained to me that, with the use of his condenser 
shown in this set, Exhibit 19, he could separate the stations, 
particularly at the high frequency end of the condenser. 
That is, the dial on the condenser was graduated from 1 to 
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100 over half of the dial, and that was the limit of rotation 
of the dial. A semicircle or a half-circle was as far ^s you 
could go with the dial. That movement was graduated over 
half the dial, usually from 1 to 100. At the lower eiid the 
low numbers which usually represented a small eijimesh- 
ment of the plates, that is, a low’ capacity of the condenser, 
and for high frequency those stations w’ould comd very, 
very close. A slight movement w’ould swing you from one 
to another, and they w’ould interfere. You w’ould heqr both 
stations at the same time, neither clearly, hnd he 

85 claimed that his condenser would prevent this—and 
before I knew that Freese w’as in anv litigation over 

it I had secured a copy of his patent. I w’as naturally curi¬ 
ous to know what he had and it onlv cost ten cents to find 
out w’hat he claimed, and so T sent to the Patent Office for a 
copy of his patent, and I thought that he had designed a 
straight line frequency condenser ahead of the tinle that 
they w’ere normally on the market; that is, a condenser 
where the plates were no longer semicircular, but made a 
kind of a curve. 

I cannot say about the month that Freese told m^ about 
the separation of stations with his set, but it w r ould have 
been in the w’inter of 1923 and 1924, because the thing that 
brought it about was because I had a Neutrodyne s^t with 
three dials across the face, each one of which had to be 
tuned one after another. He claimed that he coijld get 
clearer signals with his set. All claimed that. Everybody 
told you that they could get clearer signals and further 
than anybody else, and if he mentioned radio at all he 
said that. 

Rohe Meyers, having been first duly sworn, testified as 
follows: 

86 Direct examination. 

Bv Mr. Rook: 

* 

I am 45 years old, reside in Montclair, New^ Jersey, and 
at present have charge of the patent department |of the 
Worthington Pump & Machinery Corporation, wuthj execu¬ 
tive offices at 2 Park Avenue, New York, and Harrisoh, New’ 
Jersey. 
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During 1924 and 1925 I had charge of the Philadelphia 
branch office of Victor J. Evans & Company, who are a 
firm of patent attorneys. I was registered as a patent at¬ 
torney in 1913, I do not know the exact date but it was 

1913. Mv duties with the firm of Victor J. Evans in 1924 
•* 

and 1925 consisted practically in the running of the office. 
I had complete charge of the running of the office and the 
preparation of the large majority of the cases, that is the 
preparation of the specifications and claims and the han¬ 
dling of correspondence and the other duties that would go 
with an office of that type. 

By the Court: 

Q. Are you a member of the bar also? A. No, sir; I am 
not. 

I prepared the original specifications and claims that 
were filed in the Patent Office in this application, 

87 Freese patent No. 1,597,591. I first saw Mr. Freese 
and talked with him shortly after the first of the vear 

in 1925. I presume it was in January, because it was the 
carlv winter, shortly after the Christmas season of the last 
year I was with Victor J. Evans. I remember that. I can¬ 
not explain the occasion of my first seeing him. He un¬ 
doubtedly came into the office, as other inventors came in, 
with his invention, with the disclosure of it. As I recollect 
he brought in some sketches or drawings of the condenser, 
and some condenser plates, and some time during either his 
first or second trip he brought in a condenser. I cannot say 
positively just whether he brought it in the first time or 
probably the second time he came in. 

I recognize those sketches, Plaintiff’s Exhibit 23. Those 
were sketches that Mr. Freese brought in prior to the prep¬ 
aration of the case, and I can identifv them verv well be- 
cause of the fact on one of them is Mr. F. G. Freese radio 
condenser written on there by the stenographer in the office. 
I recognize her handwriting, and also it is dated January 
17,1925, with a rubber stamp, which was the procedure that 
we followed in the office to date sketches and so forth at the 
time they came in. I recognize the numerals in blue 

cravoil on those sketches. 

*0 

88 This application was prepared, that is the specifi¬ 
cation and the claims were prepared, from these 

sketches prior to the making of the Patent Office drawings 
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and in writing the specification I put the reference | char¬ 
acters on these sketches with the blue pencil. I notice on 
one of them the memorandum “Wednesday, January 28th, 
3 P. M.,” enclosed with a circle. That was a habit that I 
had of marking the sketches and date of an application, to 
identify the time at which I had promised the case to the 
inventor. So that undoubtedly the case came in on January 
17th, and I had promised it to Mr. Freese on January 28th. 

Mr. Freese came in of course, in the same manne^ that 
the large majority of inventors came in, first to know what 
he should do with his invention, as to filing an application 
and with reference to a search of the Patent Office records. 
A search of the Patent Office records was undoubtedly made, 
and no prior art was developed, as I recollect, because [there 
was no record on the sketches of any prior art. It whs my 
habit and still is when I have sketches or drawings bf an 
invention, to mark samples of the sketches or numbers of 
the patents of the prior art, so that in a preparation (ff the 
case the case can be prepared accordingly. 

S9 I have seen the plate, Exhibit 24, before tod^y. I 
have seen a plate—probably this one, I think-j-that 
he brought in. Mr. Freese brought in three plates,| as I 
recollect. I might say at this time that the case is |vivid 
in my mind because at that time I was fooling and building 
a radio set of my own. I was not making money enough 
to afford to buy one, and I bought the members of a Hark- 
ness set and was putting it together. So I recollect very 
distinctly Mr. Freese coming in and I was interested in 
the condenser because we had a condenser in the cash and 
I was putting the Vernier condenser in the set because, I 
suppose about the sharpening of tuning, or for some rea¬ 
son I said it would make the set better if I would put it in 
there, and I remember Mr. Freese telling me that with the 
condenser he had I would not have to use a vernief be¬ 
cause the condenser itself would take care of that bxtra 
adjustment. I was not very familiar with radio, andj how 
it did it I do not know, and I will have to admit that; I do 
not know today how the condenser—except from testimony 
that I have heard in the court—how that condenser would 
have replaced a vernier. 

It has been quite a while since Mr. Freese talked tb me 
about this. I cannot say positively that he spoke to me 
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about the bending of the plate. He did tell me, and I 

90 think you will find some place in the specification a 
reference—let's see, it is in here some place—yes, 

it is on the second page. The language is probably not the 
best that it should be, but this is the statement: 

“The particular arrangement of these openings permits 
gradual variation of the capacity of the condenser owing 
to the substantially V-shape of the metallic portions of the 
plate between the respective slots, the metallic portion be¬ 
ing V-shaped permits very gradual adjustment of the rela¬ 
tive metallic portions of the movable or rotary plates.” 

That language was put in the application, shall we say, 
first in its particular state, because I did not thoroughly 
comprehend or understand how the condenser worked or 
its functions. Mr. Freese and I had undoubtedly discussed 
it, but in our discussions either Mr. Freese was unable to 
explain it to me so that I could understand the exact method 
of operation and function, or I could not comprehend the 
language he used. 

I think that in all probability, owing to the infancy of 
radio at that time, that Mr. Freese as well as myself did 
not completely understand the function of the condenser. 
So that I knew there was some type of adjustability pos¬ 
sible with the condenser. There was something there that 
he had, that I did not know and he could not tell me 

91 how to express in proper functional language to 
cover the function. 

So that I put in the statement of adjustability as a basis, 
thinking and intending to elaborate on that if possible dur¬ 
ing the prosecution of the case, and hoping that the art 
which might develop would assist in my education. I en¬ 
deavored to put the basis in, with that language for the 
adjustability. 

Q. Mr. Meyers, did that phrase which you have just 
read, “the metallic portion being V-shaped permits very 
gradual adjustment of the relative metallic portions of the 
movable or rotary plates”, mean to you something differ¬ 
ent from the separation of the stations which was formed 
by reducing the capacity of the condenser? A. It is diffi¬ 
cult for me to say now just what it did mean to me. It was 
undoubtedly not entirely clear. I cannot answer that. 
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Q. Did you prosecute the application for the patent? 
A. No, I did not. All I did was prepare the original] appli¬ 
cation and claims. Shortly after it was prepared] I left 
the firm of Victor J. Evans & Company and went wjith my 
present employers the Worthington Pump & Machinery 
Corporation. 

Q. So that you did not prepare the amendments and the 
claims which appear in the patent which was ijssued ? 
92 A. No, sir. j 

Q. What did you do with the sketches, Exhibits 
22 and 23, after vou had finished with them? A. It]would 
be difficult for me to sav exactly what I did. I must have 
followed the usual procedure, namely, after I had dictated 
the specification to the stenographer, gave her the sketches 
with instructions to turn these sketches or drawings to¬ 
gether with the transcribed specification over to the drafts¬ 
man for the preparation of the drawings, which undoubt¬ 
edly occurred, and then after the drawing was prepared 
the case was returned to me for review prior to filinig. 


Q. From your experience as a patent attorney}, Mr. 
Meyers, would you say that the relatively metallic portions 
of the plates shown in, for example, Figure 4 of the ifreese 
patent, could be adjusted in any other way than by]bend¬ 
ing or changing the sizes of the openings? A. Nd, sir. 
Figure 4, as I understand it now and as I undoubtedly un¬ 
derstood it, any adjustment that could be obtained ih Fig¬ 
ure 4 at that time would have been by variation <j)f the 
sizes of the openings 30, and as you look at it prbbablv 
the onlv manner in which vou could varv those sizes Would 
be by bending the plates, but that in all probability 
93 is one reason why I did not thoroughly or j more 
thoroughly describe the adjustability of the] con¬ 
denser, because to me it would have seemed that any bend¬ 
ing might have caused an interference between the pjlates, 
and I did not know enough about radio to know that ipinute 
bending might affect that adjustability that is referred to. 

The black pencil marking on the back of one o^ the 
sketches, Exhibit 23, was put there, I would say, by the 
draftsman in preparing the drawings. He put the pencil 
marks on there to form a carbon by means of whi<ph he 
traced through the figure. The drawings for the Freese 
patent were made from these sketches and under my super¬ 
vision. I do not recollect any reason why that V-notched 
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form of plate, which is shown in Exhibit 24 and which Mr. 
Freese brought in to me with the sketches, was not em¬ 
bodied in the application for the patent. I cannot posi¬ 
tively state that. I can think of reasons why, but that is 
not what you want. 

Cross-examination. 

Bv Mr. Hostetler: 

The sketches that Mr. Freese presented to me at the 
time the application was prepared did not show a con¬ 
denser plate having a notch in the edge. One of the model 
plates, that he brought in, did. 

94 Q. You stated, as I understood you, that neither 
you nor Mr. Freese understood the operation or 

function of the condenser. If he had told you that a part 
of the plate should be bent, would it have made any differ¬ 
ence whether you or he understood why, provided it pro¬ 
duced the result? In other words, was it necessary to know 
why it produced the result if it did? A. Probably not, 
Mr. Hostetler, but in the specification of the application 
before the Patent Office the patent examiner would un¬ 
doubtedly have asked for an explanation of why the plate 
was bent, and what result was obtained, and I would not 
have been able to explain it had it been put in. 

Also, let me add this, Air. Hostetler. I personally could 
not grasp or could not understand any advantage myself 
that could be ghined by any bending. The only thing that I 
could see by bending was a possibility of short circuiting 
or interference between the plates of the condenser, and 
since Mr. Freese was unable to explain to me any advantage 
that could be derived from the bending, I think it was only 
natural, if there was a suggestion of bending at that time, 
that I should leave it out. 

Q. Did he suggest at that time that the plates or any of 
them could or should be bent? A. As a positive 

95 statement, Mr. Hostetler, I cannot say. There was 
undoubtedly some discussion as to adjustability 

which formed the basis for the statement which I read from 
the patent 'a short while ago. 

That clause refers to Figure 4 of the drawing with the 
V-shaped slots in it. 
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Q. That statement permits very gradual adjustments. 
Could that mean the bending of the V-shaped portions, or 
does it refer to the adjustment of the relative position of the 
two plates—the concluding words of that sentence?! A. I 
would say that, that language was broad enough to (possi¬ 
bly cover either of those. It must have been, because it 
says “The metallic portion being V-shaped permit^ very 
gradual adjustment of the relative metallic portions of the 
movable or rotary plates.’’ 

There would be no very gradual adjustment, as I!inter¬ 
pret it, of these plates relative to the stator plates. My un¬ 
derstanding, which may be correct and may be incorrect, is 
that the action of the condenser—this radio condenser—is 
the relative action between the movable and stationary 
plates. Therefore, this last sentence to me would mean 
that there must have been some provision or some sugges¬ 
tion of adjustment of the relative metallic parts of the 
movable plates, of each individual movable plate, and hot of 
the movable plates relative to the stationary plates. 

96 Preston E. Gilling, having been first duly sworn, 
testified as follows: 

Direct examination. 

i 

I 

By Mr. Rook: 

I am 55 years of age, residing at 609 Garden Street,| Had- 
don Heights, New Jersey; registered patent attorney pnd a 
notary public. I am employed by the Radio Condenser 
Company, one of the plaintiffs in this case, and have charge 
of their patent department or division, which I personally 
established as early as January, 1927, at which time,!how¬ 
ever, I was not a registered attorney. 

I have had experience in radio. I first became somewhat 
interested in radio as early as 1908 and 1909, at which time 
the reception of intelligence, by space telegraphy, was Capa¬ 
ble of being received by attaching an ordinary telephone 
receiver to your ear and to establish a contact with the 
ground, and the other side of your receiver with a gas pipe 
or a water pipe, and with any sort of a crystal lying be¬ 
tween the circuit and pick up electrical disturbances as by 
the approach of trolley cars going over the tracks] and 
sparking, and that sort of thing. 
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97 I was specially interested about the latter part of 
1930 in condensers which had to do with plate checks, 

plate trimmersj curve correctors, curve modifiers, or what 
not, or compensation. In 1930, more especially since we 
had a fairly well running patent division, with Mr. Libby’s 
assistance at all times, we were anxious to establish a pat¬ 
ent situation with curve correction. 

During a trip to Philadelphia on the 26th day of Decem¬ 
ber, 1930, with an intended purpose of calling upon Charles 
E. Vatter in Germantown, in order to discuss the purchase 
of a certain Miller patent which was cited in the interfer¬ 
ence as we know it, which has been introduced into this 
record, and failing to negotiate thoroughly with Mr. Miller 
due to the fact that there were strings on the patent, I came 
back into Philadelphia, getting off at the Broad Street Sta¬ 
tion, and I went to the telephone and I called up Mr. Freese, 
the owner of the patent we have been discussing. I called 
him because I was interested in securing any patents that 
would be helpful to the patent situation of our company. 

I first discovered that Mr. Freese had a patent by analyz¬ 
ing the magazines which lay around our plant, and I or¬ 
dered copies of it in January, 1927, just in order to make 
historical records of everything—not for the purpose 

98 of buying the Freese patent, but I ordered many 
patents on condensers, and I studied them at my 

leisure. I ’phoned Mr. Freese at that time to see whether 1 
could negotiate for the purchase of his patent or become 
licensed under it, as it was, as it is, before a reissue was 
taken. At the ’phone call Mr. Freese said, quoting his own 
words and they are the truth, that he was not given to 
transacting business on the telephone, and he would be 
very glad to call at my office to discuss the matter with me. 
He did call on the 28th day of December, as per our under¬ 
standing. 

Naturally, Mr. Freese visited us for the discussion of the 
purchase of his patent. Mr. Freese saw this condenser, Ex¬ 
hibit 26, on my desk, at which time he charged us or charged 
me that in his mind he thought we were infringing. After 
that meeting at my office, which took place somewhere in the 
neighborhood of December 30th, Mr. Freese said that he 
would let me know, as there was another party who was 
somewhat interested in it, and he could not give me an an¬ 
swer until a little later on. 


RADIO CONDENSER CO. ET AL. VS. C. P. COE. 


63 


As a result of that meeting, I called Mr. Freese 4 p on 
the telephone immediately after the first of the year! and 
I asked him to come over and discuss the sale of his phtent 
again, and I met him sometime in January, betjween 

99 the 7th and 17tli day of January, 1931. The price 
of $250 for his patent, he thought little enough^ and 

I explained to him my firm and honest belief that the only 
reason why I was paying $250 for it was due to the fact that 
there was language in the patent which honestly in my ^pin¬ 
ion would support the acceptance of having a reissueL and 
that was the language which has been quoted and spoken of 
on page 2, where it begins on line 11, referring to Figure 4: 

“The metallic portions being V-shaped permit very grad¬ 
ual adjustment of the relative metallic portions of the mov¬ 
able or rotary plates.’* 

I went to Mr. Libby’s office on January 7th, 1931,! and 
discussed the matter of reissue out and out with Mr. Libbv, 
and finally decided to file a reissue application. We $cted 
with absolute promptness. 

Cross-examination. 

! 

i 

Bv Mr. Hostetler: 

•/ 

I am now a registered patent attorney. Exhibit 26, ljnade 
by the Radio Condenser Company, is the one which whs on 
my desk when Mr. Freese called. It was designed bv| Mr. 
S. S. Cramer, the president of the company. Freese!con¬ 
ceived the idea of these slots. These slots through the edge, 
I should say, that that was the result of my owp ob- 

100 servation which is characterized in my note book, 
which goes back to 1926, and I would not file ail ap¬ 
plication on it, in view of Freese. At the time this ^con¬ 
denser, which is a 1929-1930 model, was made, I knew about 
the Freese patent. It was only due to this language, V- 
shaped, that I honestly and firmly believe that I could curry 
a slot to the perimeter. 

By the Court: 

Q. You mean those are V-shaped? A. These are what 
we call a straight slot. 

At that time, I examined the Official Gazette and the jcon- 
denser patents that were issued by the Patent Offic^. I 


i 
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was familiar with the Freese patent prior to my interview 
with Mr. Freese only to the extent, as I have said. I or¬ 
dered a number of patents on condensers exclusively in 
order to establish a patent division, and as I had time I 
commenced to study one at a time. There was no more par¬ 
ticular interest in Freese’s in January, 1927, when I or¬ 
dered it than there was in many others. I ordered a record, 
that is all. In other words, I was starting an office and I 
wanted to have a lot of patents. 

Q. In your dealing with Mr. Freese, that led to the as¬ 
signment of this invention to the Condenser Company, who 
initiated the proceedings! A. I did. 

101 Albion D. T. Libby, a witness heretofore sworn, 
was recalled and testified as follows: 

Direct examination. 

By Mr. Rook: 

I find on referring to my dailv memorandum book of 
1931, that on January 7 I had a conference with Mr. Gilling 
of the Radio Condenser Company with respect to the 
Freese patent. Then on January 9th I had a further con¬ 
ference with Mr. Gilling with respect to this patent, and 
it was at that time they put the matter of the purchase of 
the patent up to me, and I advised Mr. Gilling I thought 
the patent contained a great deal more than what was set 
forth in the claims, and that they should purchase the pat¬ 
ent. He returned to Camden, and on the next day, Jan¬ 
uary 10th, he telephoned me that he had received the 0. K. 
of the officials of the Radio Condenser Company, and asked 
me to prepare the assignment, which I did, and mailed it 
on the same date, and the assignment was executed bv Mr. 
Freese on the 17th day of January, 1931. 

On the 19th of January Mr. Gilling came to my office 
again and I advised him that in my opinion they should 
file a reissue application, and I was authorized to 

102 go 'ahead with the preparation of the reissue appli¬ 
cation, and I find that I did work on the case on 

January 20th, January 21st, January 22nd, and on Jan¬ 
uary 23rd. I do not mean to convey the idea that I put 
in all of those days working on the case, but portions of 
the days. On January 25th, I had to go to Chicago on a 
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business trip to attend a meeting of the Automotive Elec¬ 
trical Association, of which I was president, and I did not 
return until Thursday, January 29th, and I found on my 
desk a letter from Mr. Cramer, president of the Radio 
Condenser Company, saying that Mr. Gilling had been sick 
for a week and had not been to the office, and was there 
anything that he could take care of himself, and I wrote 
Mr. Cramer that same day advising him that I had ex- 
pected Mr. Gilling and Mr. Freese up to my officej to go 
over the reissue papers before I went to Chicago, but Mr. 
Gilling phoned me on Monday, February 2nd, for |an ap¬ 
pointment, and he and Mr. Freese came to my office on 
February 3rd, and we reviewed the reissue papers, they 
were signed by Mr. Freese, and the application mailed to 
the Patent Office on that dav, 1931. 

* 7 I 

In the preparation of the Freese reissue application here 

in suit, I used other claims in addition to the two !claims 

. 

in the original Freese patent, and those are the ones 
103 that are shown in type on the marked copy!of the 
patent. Those are marked on that copy and Ij would 
like to point out that as marked claims 3, 4, 5, 6, |and 7, 
are counts 25, 26, 27, 28 and 29 of Interference |56172; 
claims 8, 9 and 10 were counts 1, 3 and 4 of Interference 
56173. That is the interference which I gave the tabulated 
list of the various interfering parties in Exhibit 10. i I also 
added claims 11 and 12, but those are not involved in this 
case. 15, 16 and 17 were claims which I put into ttye case 
by motion while the case was still pending before Appeal, 
but the Examiner filed a statement giving his interpreta¬ 
tion of the claims, and I accepted his interpretation: of the 
claims, and they were not included in the appeal, plaims 
18 and 19 were added by me on motion also, becausA those 
claims did not come to my attention until quite son^e time 
later. In fact, after the appeal had been taken before the 
Board of Appeals in the Patent Office and before amf hear¬ 
ing. Thev are claims from one of those other interferences. 

With respect to the status of the interference lisfed on 
sheet, Exhibit 10, I think I stated that I had information 
some time last spring that a decision had been handed down 
by the Examiner of Interferences in favor of the party 
Sagle. What the present status of that particular! inter¬ 
ference is now I do not know. I can say this, that las far 

5—6242a 
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as I know, no patent lias ever been issued to either 
104 of the parties who finally took testimony. That is, 
the interference finally boiled down from fifteen par¬ 
ties to I think three—Deisch, Sagle and Lewis, if I am not 
mistaken—but the others all fell out. The Cramers’ appli¬ 
cation, involved in that interference and shown in the 
chart, Exhibit 10, in column 4, just recently issued as 
patent 1,934,842, : and it is attached to these drawings which 
form Exhibit 11. The patent issued was for two very spe¬ 
cific claims. It shows another way of obtaining compena- 
tion from that obtained by Freese. I explained that this 
patent has an adjustable plate at the side, and that plate 
can be warped by adjusting these screws, and in the form 
shown in Figure 7 the adjustable plate is mounted on the 
end of the studs which carry the stator group of plates, 
so that by changing the nuts 71, 72 and 73, one can vary 
the distance of the plate 70 with respect to the stator. In 
other words, that was a case where the plate was warped 
to get the compensating effect. 


Regarding the Freese sketches, Plaintiff’s 


Exhibit 23, in 


September of this year, I telephoned to Mr. Meyers, who 


testified yesterday, at the Worthington Pump Company in 


Harrison, New Jersey, and asked him if he could remember 


whether or not Mr. Freese ever submitted anv sketches or 


what he did submit at the time he prepared his ap- 
105 plication for the original patent, and Mr. Meyers 
stated that he thought that there were some sketches. 
I went over to see Mr. Meyers a few days afterwards, 
talked with him about the case, and he gave me a letter of 
introduction to Mr. Boswell, the present manager of the 
Victor Evans office in Philadelphia, and within a few days 
thereafter I went to Philadelphia and called on Mr. Bos¬ 
well and asked him if he could find the old file, and if so 
would he look in it and see if there were any papers in 
there, and he had his secretary dig out the old file and he 
laid it on the desk and opened it up, and pretty soon he 
pulled these two drawings out and he said, “Here are 
two sheets”. He had his secretary make photostat copies 
of these, the photostats of which he put back in the file, 
and then he gave me these papers which are in the same 
condition as when he handed them to me at that time. 

In the early days of broadcasting, in 1921, 1922 and 
1923, there were a great many parts manufacturers build- 
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ing various parts for radio receiving sets and condensers 
was one of the items which was made and sold bv these 
dealers, and the radio set manufacturers even wenj: so far 
as to sell what they called knocked down setsj that is 
106 to say, they made up the coils, the condenser, the 
rheostats and transformers, and everything all sepa¬ 
rate before thev were assembled in the sets, but tHev fur- 
nished a diagram and let the purchaser assemble his own 
set. That lasted for about a year or two, and then pntirely 
dropped out of the picture, so that by 1926 that practice 
had practically ceased. 

Q. I show you a two-gang condenser and ask you whether 
or not that condenser shows an embodiment of the' Freese 
invention in a condenser made according to preseikt prac¬ 
tice. A. It does. 


Bv Mr. Rook: 

Q. To what figure of the drawing of the Freese phtent do 
the plates shown in that condenser correspond? A. Fig¬ 
ure 4. | 

Mr. Rook: I introduce in evidence as Plaintiff’s Exhibit 
27 the condenser just referred to by the witness. | 

Q. Now, I show you two condenser plates and ask you if 
you will explain what they are? A. These are t|ie indi¬ 
vidual plates which are used in the construction of Exhibit 
27, one with the V-shaped slots, both being similar!to Fig¬ 
ure 4 of the Freese patent. The other plhte, the 
107 solid plate, is the same as used in the balance of the 
construction of the condenser. 

Mr. Rook: I wish to introduce the two plates as|one ex¬ 
hibit, 28. I 

The Court: Very well. 


Q. Yesterday, Mr. Libby, Mr. Meyers said that| during 
a conference at this office Mr. Freese told him that be could 


get the same result with this condenser that Mr. !Meyers 


was getting with a vernier on a set which Mr. Meyers was 
then experimenting with. Would you say, or woiild you 
not say that a vernier gives substantially the same effect 
on a signal as the bending of the plates in the Freeze struc¬ 
ture? A. The same effect. I explained that yestercjay. 
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Q. Wliat is the function of the slot in that condenser, Ex¬ 
hibit 26, Mr. Libby? A. That is to get this compensating 
effect, or getting “up on the peak” of the resonance curve. 

Q. In the Freese original patent Xo. 1,597,591, do you 
or do you not find any disclosure of a plate having flexible 
segments or flexible portions? A. Yes, sir, in all the 
figures. 

Q. Will you refer, by reference to the numerals, at least 
one of the figures, to what might be called a flexible 

108 segment in that structure? A. Take Figure 4, for 
example. 

Bv the Court: 

Q. That is one. Are there any other? A. It is also in 
Figure 2 and Figure 3. 

Bv Mr. Rook: 

Q. What is the numeral? A. I think the specification re¬ 
fers to that slot as being the numeral 30, so that the parts 
between the slots 30 would be the adjustable metallic por¬ 
tions, and the same thing applies to Figure 3. The portions 
of the metal between the slots 21 are the adjustable por¬ 
tions, and in Figure 2 it would be those portions between 
the holes A. 

Cross-examination. 

By Mr. Hostetler: 

Q. The claims attached to the patent that you have dis¬ 
cussed, are they the claims that are involved in the bill of 
complaint? A. You mean these that are attached to the 
copy of the patent? 

Q. Yes. A. Yes, sir. 

109 The Court: Have you any testimony? 

Mr. Hostetler: Your Honor, I have no testimony, 
but we rely oil the record made in the Patent Office. 

The Court: Do you want to offer any evidence? 

Mr. Hostetler: I offer in evidence, as Defendant’s Ex¬ 
hibit A, for the convenience of the Court, copies of the 
original patent 1,597,591 and printed drawing and decision 
of the Board of Appeals. The printed drawing is B and 
the decision of the Board of Appeals is C. 
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110 Be it further remembered that the foregoing con¬ 
tains the substance of all the evidence giveif on the 
hearing of this cause necessary to the hearing on: appeal, 
and this statement of evidence is duly stated, approved and 
signed and ordered to be made of record in the a|)ove-en- 
titled cause this 16th day of March, 1934. 

By the Court. 

JENNINGS BAILEt, 

Justice. 


Ill 


In the Court of Appeals of the District of Columbia. 

Appeal No. 6242. 

Equity. No. 54,198. 


Radio Condenser Company & Frank G. Freese, Plaintiff - 

Appellants, 

vs. 


Conway P. Coe, Commissioner of Patents, Defepdant- 

Appellee. 

| 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled cause, through their respective 
attorneys, that the following exhibits, which were offered in 
evidence by the Plaintiff in the Lower Court, be jmade a 
part of the record in the above-entitled cause on appeal and 
be printed therewith: i 

#1, Certified copy of history of original Freese patent 
1,597,591. | 

#2, Certified copy of history of Freese Reissue Applica¬ 
tion, Serial No. 513,403. 

#3, Sheet showing different styles of condenseij plates. 

#4, Sheet showing tuned circuit and types of copdenser 
capacity curves. 

#5, Resonance Curve. 

#6, Jacobs Patent 1,501,402. j 

#7, Bremer Patent 1,514,369. | 

#8, DeForest ad from “QST”, “in on the peak”. 

#9, Johnson Patent 1,420,485. 

112 #10, Chart showing parties in interference on 

subject matter involved in claims in suit. 
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#11, Drawings from applications shown on Chart, Ex¬ 
hibit #10. 

#12, Evening Bulletin circuit, February 16, 1924. 

#13, Evening Bulletin circuit, April 5, 1924. 

#21, Freese chart showing separation of stations. 
ir22, Circuit Of radio set made bv Freese, dated March 
21," 1924. 

#23, Two sheets of drawings made by Freese for patent 
attornev. 

C. L. STURTEVANT, 
Attorney for Plaintiff-Appellants. 

T. A. HOSTETLER, 
Attorney for Defendant-Appellee. .. 

113 [Endorsed:] No. 6242. Radio Condenser Com¬ 
pany & Frank G. Freese, Appellants vs. Conway P. 

Coe, Commissioner of Patents. Stipulation. Court of Ap¬ 
peals, District of Columbia. Filed Jun. 7, 1934. Henry W. 
Hodges, Clerk. 

114 Pl’ff’s Ex. 1. 

390. 

Department of Commerce, United States Patent Office. 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from 
the records of this office of the File Wrapper and Contents, 
in the matter of the Letters Patent of Frank G. Freese, 
Number 1,597,591, Granted August 24, 1926, for Improve¬ 
ment in Radiocondensers. 

In testimonv whereof I have hereunto set mv hand and 
* _ * 

caused the seal of the Patent Office to be affixed, at the City 
of Washington, this twelfth day of May, in the year of our 
Lord one thousand nine hundred and thirty-two and of the 
Independence of the United States of America the one hun¬ 
dred and fifty-sixth. 

[Seal Patent Office United States of America.] 

THOMAS E. ROBERTSON, 
Attest: Commissioner of Patents. 

D. E. WILSON, 

Chief of Division. 

(Here follow photolithographed pages 115 and 116.) 
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Co tbe Commissioner of patents: ^ — T - 11430 

_ / \ 

Tour Petitioner -.Ejrank. -G.—SEEESE> - _... _ ....— 

____..; . . F g gt o^j,_ 

of __JU3Le...IInl.tftd...SSfiltfljBL.-._ 

residing at ...— Al d an ..... —. - — ■ 

in the county of- _HfilSSBMI 9. _______— ... 

and State of- ---P_0.n&§Xl 7 ahia__--- and whose Post Office address is 

....S.QX.!94_ 


pray.&~.—that Letters Patent may he granted to - 

"RADIO CONDENSER" 


-for improvements in 


/ J >/ 
( yj // 


:~Cl — .- set forth *» the annexed Specification 

And- - h&~ .J iereby appoint 8 

VICTOR J. EVANS, 

Of Washington, D. C. 

Register No. 204S, — Q^$~-Attorney, with full power of substitution and revocation, to prosecute (hie 

application; to make alterations and amendments therein, to sign -klS- name - to the 

drawings, to receive the Letters Patent and to transact aU business in the V. S. Patent Office 
connected herewith. 

Signed at -_Philadelphia------ i» the 

County of _Philadelphia —.—p.j- and State of 

_Pjaasylsania_ this _ of _Jaai&sz*-- 19_ 3 § 


..Philadelphia -.._ 

ala_ this JrS. - of -isami 

*^Sx ££ in Fnu.'i ^ 


SPECIFICATION. 
Co HIl Mbom it UDa^ Concern: 

BE IT KNOWN that -1,.. grant—G«...EREESE» 


of the United States 

and State of - P .a nn g y : 

improvements in - r - 


residing at - 

- .in the county of- 


;ia — 


Alda n_ 

Delaw are_ 

.—have invented new and useful 


of which the following is a specification: 
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117 This invention relates to condensers as designed 
for use in radio receiving sets, and an object of the 

invention is to provide a condenser having a plurality of 
movable plates embodied in its rotor and a plurality of 
stationary plates in its stator as in various approved types 
of condensers and in which either the plates of the ro;tor or 
stator are honeycombed or provided with a plurality of 
openings for reducing a capacity of the condenser anjd per¬ 
mitting more accurate adjustment thereof for the purpose 
of tuning in radio stations of different wave lengths.! 

In the present form of radio condensers of this type 
wherein the plates of both the rotor and the stator arp both 
solid and it has been found that on certain receiving sets 
and dial structures only about a quarter of the graduations 
of the dials are accessible in tuning in the stations and by 
reducing the metallic area of the plates of the condenser 
the tuning adjustment of the dial is increased, permitting 
more accurate adjustment of the plates, and consequently 
finer tuning in on the broadcas-ing stations in that 

118 it varies the distance between the graduations pn the 
dial corresponding to the differences in the! wave 

lengths. 

Further objects of the invention are that by perforating 
or honeycombing the plates of the condenser, the stations 
of different wave lengths are brought in by more gradual 
adjustment of the condenser plates which enables the op¬ 
erator to obtain a finer and more accurate tuning pf the 
set, also providing greater selectiveness to the sbt and 
resulting in clearer signals of relatively greater volufne. 

Other objects of the invention will appear in the follow¬ 
ing detail description, and in the accompanying drawings 
wherein: 

Figure 1—is a plan view of a condenser constructed in 
accordance with this invention. 

Figure 2—is a section through the condenser taken on the 
line 2—2 of Figure 1. | 

Figure 3—is a view of a modified form of the invjention 
showing the rotor plate solid and the stator platep per¬ 
forated. 

119 Figure 4—is a detail view of one of the rotor 
plates showing a modified form of perforation. 

Figure 5—is a view of a dial, such as used in connection 
with the condenser and shown in the present drawings for 
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the purpose of bringing out more advantageously the 
operation of the improved condenser. 

Referring more particularly to the drawings, the im¬ 
proved condenser comprises the stator 1 which is composed 
of suitable end plates 2, carrying rods 3 and a plurality of 
stationary metal plates 4 which are formed of any suitable 
metal and are held in spaced relation one to the other by 
means of suitable washers 5. The condenser includes the 
rotor 6 embodying the central shaft 7 which is rotatably 
carried by the plates 2 and carries the rotor condenser 
plates 8 which are also formed of any suitable metal and 
alternate with the stator plates 4. 

120 In the preferred form of the invention the rotor 
plates 8 are honeycombed or provided with a plural¬ 
ity of perforations 9 which decrease their metal area, which 
consequently decreases the capacity of the condenser and 
varies the tuning range of the condenser over one in which 
the plates of the rotor are solid; for example. 

Referring to the dial shown in Figure 5 of the drawings, 
it has been found by practical demonstration or experiment 
that on a condenser where the plates are solid, adjustment 
from 200 meters to 509 meters occurred on the dial from 
graduations 10 to 50, thereby bunching all of the broadcast¬ 
ing stations of intermediate wave lengths in a relatively 
small space on the dial and condenser which resulted in 
considerable difficulty in properly tuning in stations where 
only a small meter difference was had between the wave 
lengths and frequently causing confusion of one station 
with another; While with the perforated or honeycombed 
rotor plates the tuning of the stations from 200 to 509 
meters varied between the graduations 10 and 85, prac¬ 
tically doubling the adjustment necessary of the condenser 
to properly tune in the respective stations and consequently 
permitting more selective and accurate tuning of the radio 
receiving set. 

As will be noted by reference to Figure 2 of the 

121 drawings, no two of the perforations 9 have their 
centers on a true radius scribed from the axis of 

rotation of the rotatable plates, thereby providing for grad¬ 
ual increasing of the metallic portion of the plate, as it is 
moved between the stationary plates. 

In Figure 3 of the drawings, a modified form of the inven¬ 
tion is shown in which the stator plates 20 are provided with 


ut 


^Sat" I CLAIM IS? 


V 5 


'1. In a 'condenser for radio receiving sets, a stator 
including a plurality of stationary plates, a rotlor include 
in&va plurality of semi-circular rotatable plates; each pro¬ 
vide^ with a plurality of perforations. 

\ |3. In a condenser for radio receiving sets, a stator 
including a plurality of stationary plates, a rotpr includ¬ 


ing a plUTi 
tat able plat 
tlons. 

> 

j 3. In a 
including a plural: 
ihg a plurality of 
tatable plates being 


of semi-circular rotatable- 


said ro- 


provlder 


a plurality of i per3 


enser for 'radio receiving sejfcs, a sj 
of stationary plates, a rotx>3<inolud- 


L-oircular 


plates, said ro- 
with a plurality of | perfora¬ 
tions, said perforations ^arranged whereby no two ov them will 
align accurated on radii struck from the axis of Rotation of 
the places. 

In a condenser for ga&io receiving sets, a stator 
including a plurality of stationary plates, a rotor including 
a plurality of rotatable plates, oef^ain of said plates being 

provided with perforations for decreasing their metallic area* 

\\ \ 

5. In a condenser for radio.receiving sets, a stator 

including a plurality of stationary plates! a rotcjr including 
a plurality of rotatable plates, the plates of said stator 
being provided with a plurality of perforation** 


123 
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a plurality of perforations 21. These perforations 21 are 
shown as tangential slots but it is to be understood that they 
may be of any suitable type or shape of perforation [with¬ 
out departing from the spirit of this invention, and ih the 
condenser structure embodying the perforated stator plates 
20 the rotor plates 22 are solid or free from perforations. 

In Figure 4 of the drawings, a modified form of the per¬ 
forated rotor plate is shown in which the perforations 30 
are substantially V-shaped with the lines of conjunction of 
their angled portions all positioned on an arc scribed jfrom 
the axis of rotation of the plate 31. The particular arrange¬ 
ment of these openings permits gradual variation of the 
capacity of the condenser owing to the substantially V- 
shape of the metallic portions of the plate between tlje re¬ 
spective slots, the metallic portion being V-sliaped 
122 permits very gradual adjustment of the relativ^ me¬ 
tallic portions of the movable or rotary plates. ! 

It is, of course, to be understood, that the invention! may 
be constructed in various other manners and the parts asso¬ 
ciated in different relations, and therefore, I do not c^esire 
to be limited in any manner, except as set forth in the claims 
hereunto appended. 

i 

(Here follows photolithographed page 123.) 


124 In testimonv whereof I affix mv signature. 

FRANK G. FREESE. 

i 


Oath. 


State of Pennsylvania, 

County of Philadelphia , ss: 

Frank G. Freese, the above-named petitioner, being iduly 
sworn, deposes and says that he is a citizen of the United 
States, and resident of Aldan, in the County of Delaware 
and State of Pennsvlvania, and that he verilv believes ihim- 
self to be the original, first, and sole inventor of the improve¬ 
ments in “Radio Condenser” described and claimed ip the 
annexed specification; that he does not know and does not 
believe that the same was ever known or used before his 
invention or discovery thereof, or patented, or described 
in any printed publication in any country before his inven¬ 
tion or discovery thereof, or more than two years prij)r to 
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this application, or patented in any country foreign to the 
United States on an application filed by him or his legal 
representatives or assigns more than twelve months before 
this application, or in public use or on sale in the United 
States for more than two years prior to this application, 
and that no application for patent on said improvement has 
been filed by him or his representatives or assigns in any 
foreign country, and that his full first name is as signed 
hereto. 

FRANK G. FREESE. 

Sworn to and subscribed before me this 28th day of Jan¬ 
uary, 1925. 

[seal.] (Official Signature.) HELEN BIESTER, 

(Official Character.) Notary Public. 

My commission expires Feb. —, 1925. 

Note.— Acknowledgment should be made before a Notary 
Public who must affix his seal. If executed before an officer 
not provided Kvith a seal, the Certificate of the Judge or 
Clerk of County Court must be affixed, showing official char¬ 
acter of the officer before whom the acknowledgment is 
made. When executed by a foreign notary the signature 
of the notary must be legalized by a U. S. consul or other 
U. S. Diplomatic officer. 

(Here follow folios 125-134.) 

390. 

135 Pl’ff’s Ex. No. 2. 

Department of Commerce, United States Patent Office. 

To all persons to whom these presents shall come, 

Greeting: 

This is to certify that the annexed is a true copy from 
the records of this office of the File Wrapper, Contents and 
Drawing, in the matter of the Pending Application of 
Frank G. Freese, Filed February 4, 1931, Serial Number 
513,403, for the Reissue of Letters Patent Number 1,597,- 
591, Dated August 24, 1926, for Improvement in Radio¬ 
condensers. 
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DEPARTMENT OF COMMERCE 

UNITED STATES PATENT OFFICE 

! 

WASHINGTON May 21 , 1925 . 


r n 

Victor J. Evans, 

Vltetor Building, 

L Washington, D. C. J 

Please And belotc a communication from the EXAMINER in charge of the application of 
Prank G. Freese, Ser. No. 7384 , Piled Peb. 6 , 1925 

RADIO CONDENSER 





G —0691 O P O 


Commissioner of Patents. 


This application has been examined. 

In claim ^ the words H of ,T and "accurately” are misspelled, 
will claims are rejected on 

BRITISH patent 5371 Dec. l 6 , 1915 250-41V (1 sht) 

The reference is not at all like the applicant's device! but 
it? reads exactly on the applicant's claims. 



! 

I 


)prv\y 

I 
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In re application, 
Frank G. Free*©, 
RADIO CONDENSER, 
Filed Feb. 8, 1935, 
Serial No. 7384. 


Hon. Commissioner of Patents, 
Washington, D. C. 

SIR:- 


12439 



Responsive to the Official Action of May 31, 1935, 
please amend as follows: 

i^^Cancel the claims ard insert:- 



j 7/—2T. In a variable condenser for radio receiving sets, 

a stator including a plurality of stationary plates, said 
] plate8 perforated with a plurality of tangential slots, said 

i 

, slot8 positioned on an arc scribed from the axis of said 
\ stator, a rotor including a plurality of semi-circular rotat- 

: i able plates, said rotatable plates provided with a plurality 

I 

of spaced apertures,and said apertures positioned on a series 
of arcs scribed from the axis of said rotor and diminishing 
in diameter as they extend inwardly towards the axis of said 
rotor. 

2 . In a variable condenser for radio receiving sets, 
a stator including a plurality of stationary plates, said 
plates perforated with a plurality of tangential slots, said 
slot8 positioned on an arc scribed from the axis of said 
stator, a rotor including a plurality of semi-circular rotat¬ 


i 


able plat so, said^otatable plates provided with a plurality 
of substantially "reshaped slots with the lines of conjunction * 
of their angled portions'all positioned on an arc scribed from 
the axis of said rotor, and said tangential and < v^-shaped slots 
adapted for decreasing metallic area of the said variable con- 


?3c 


—// 
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The new claims aa now presented, have been spec4fi- 

i 

cally drawn to read in applicant 1 s structure, and are ncjw 

’.. i 

thought to avoid the claims in the 3ritish patent oi*«d..j In 

i 

view of the Examiner’s statement that applicant *s deviod is 
not at all like the structure shown in the 3ritish patent, 

No.5371, of Deo. 16, 1915, 250-41V cited} and also, in vjiew 

1 

of the distinct difference between the plate elements ofj 

applicant’s device, providing a series of tangential slots 

. 

in the stator plates, and the v-shaped slots and concentric 
apertures in the rotor plates, for reducing the metallicj 
area of the said plates, and the solid plate structure aiown 

i 

in the 3ritish patent cited, it is not deemed necessary to 

present any further argument. 

The new claims herewith submitted, are thought tcj 
. i 

be allowable, and an early notice thereof, is solicited. 



I 


JB:AD. 

October 26, 1925. I 

i 

i 

i 

i 

I 

’ 

i 


i 

i 


i 

i 

i 

i 
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fly in REMITTING THE FINAL FEE GIVE THE SERIAL NUMBER AT THE HEAD OF THIS NOTICE. 


So. 6242 

Radio Condenser Co. et al, Appellants, 

V3 . 

Conway P. Coe, Commissioner of Patents 


Div. 16 . 

ADDRESS &NLY 

THE COMMISSIONER OF PATENT* 
WASHINGTON. D.C. 


2—1S1 


Serial No. 7,384 


ch;j. 


Department of Commerce 


Prank G. Freese. 


UNITED STATES PATENT OFFICE 

WASHINGTON F6b . 2, 1926. 


Sir: Your APPLICATION for a patent for an IMPROVEMENT in 

RADIO CONDENSER 


filed 6, 1925 has been examined and ALLOWED, ( ^ claims). 
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UNITED STATES 


1,597,591 

PATENT OFFICE. 


FRANK O. FREESE, OF ALDAN, PENNSYLVANIA. 

RADIOCONDENSER. 


Application filed February 8, 1925. Serial No. 7,384. 


This invention relates to condensers as 
designed for use in radio receiving sets, 
and an object of the invention is to pro¬ 
vide a condenser having a plurality of mov- 
5 able plates embodied in its rotor and a plu¬ 
rality of stationary plates in its stator as 
in various approved types of condensers and 
in which either the plates of the rotor or 
stator are honeycombed or provided with a 
10 plurality ol openings for reducing a capacity 
of the condenser and permitting more ac¬ 
curate adjustment thereof for the purpose 
of tuning in radio stations of different wave 
lengths. 

13 Inthe present form of radio condensers 
of this type wherein the plates of both the 
rotor and the stator are both solid and it 
has been found that on certain receiving 
sets and dial structures only about a quarter 
™ graduations of the dials are acces¬ 

sible in tuning in the stations and by reduc¬ 
ing the metallic area of the plates of the 
condenser the tuning adjustment of the dial 
is increased, permitting more accurate ad- 
25 ]ustment of the plates, and consequently 
finer tuning in on the broadcasting stations 
m that it varies the distance between the 
raduations on the dial corresponding to the 
ifferences in the wave lengths, 
so Further objects of the invention are that 
by perforating or honeycombing the plates 
of the condenser, the stations of different 
wave lengths are brought in by more grad- 
ual adjustment of the condenser plates 
35 which enables the operator to obtain a finer 
and more accurate tuning of the set, also 
providing greater selectiveness to the set 
and resulting in clearer signals of relatively 
greater volume. 

40 Other objects of the invention will appear 
in the following detail description, and in 
the accompanying drawings wherein: 

Figure 1 is a plan view of a condenser 
constructed in accordance with this inven- 
45 tion. 

Figure 2—is a section through the con¬ 
denser taken on the line 2—2 of Figure 1. 

& is a view of a modified form 
of the invention showing the rotor plate 
0 solid and the stator plates perforated. 

Figure 4—is a detail view of one of the 
rotor plates showing a modified form of 
i perforation. 

I Figure 5— is a view of a dial, such as 
I used in connection with, the condenser and 
Ishown in the present drawings for the pur¬ 


pose of bringing out more advantageously 
the operation or the improved condenser. 

Referring more particularly to the draw¬ 
ings, the improved condenser comprises the oo 
stator 1 which is composed of suitable end 
plates 2, carrying rods 3 and a plurality of 
stationary metal plates 4 which are formed 
of any suitable metal and are held in spaced 
relation one to the other by means of suit- 85 
ab'e washers 5. The condenser includes the 
rotor G embodying the central shaft 7 which 
is rotatably carried by the plates 2 and car¬ 
ries the rotor condenser plates 8 which are 
also formed of any suitable metal and al- 70 
ternate with the stator plates 4. 

In the preferred form of the invention the 
rotor plates 8 are honeycombed or provided 
with a plurality perforations 9 which de¬ 
crease their metal area, which consequently 73 
decreases the capacity of the condenser and 
varies the tuning'range of the condenser 
over one in which the plates of the rotor 
are solid; for example. 

Referring to the dial shown in Figure 80 
5 of the drawings, it has been found by 
practical demonstration or experiment that 
on a condenser where the plates are solid, 
adjustment from 200 meters to 509 meters 
occured on the dial from graduations 10 85 
to 50, thereby bunching all of the broad¬ 
casting stations of intermediate wave 
lengths in a relatively small space on the 
dial and condenser which resulted in con¬ 
siderable difficulty in properly tuning in 00 
stations where only a small meter difference 
was had between the wave lengths and fre¬ 
quently causing confusion of one station 
with another, while with the perforated or 
honeycombed rotor plates the tuning of the 05 
stations from 200 to 509 meters varied be¬ 
tween the graduations 10 and 85, practical¬ 
ly doubling the adjustment necessary of the 
condenser to properly trine in the respective 
stations and consequently permitting more loo 
selective and accurate tuning of the radio 
receiving set. 

As will be noted by reference to Figure 2 
of the drawings, no two of the perfora¬ 
tions 9 have their centers on a true radius 105 
scribed from the axis of rotation of the ro¬ 
tatable plates, thereby providing for grad¬ 
ual increasing of the metallic portion of 
the plate, as it is moved between the sta¬ 
tionary plates. HO 

, Figure 3 of the drawings, a modified 
form of the invention is shown in which 
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the stator plates 20 are provided with a 
plurality of perforations 21. These perfora¬ 
tions 21 are shown as tangential slots but 
it is to be understood that they may be of 
5 any suitable type or shape of perforation 
without departing from the spirit of this 
invention, and in the condenser structure 
embodying the perforated stator plates 20 
the rotor plates 22 are solid or free from 
10 perforations. 

In Figure 4 of the drawings, a modified 
form of the perforated rotor plate is shown 
in which the perforations 30 are substan¬ 
tially V-shaped with the lines of conjunc- 
15 tion of their angled portions all positioned 
on an arc scribed from the axis of rotation 
of the plate 31. The particular arrangement 
of these openings permits gradual variation 
of the capacity of the condenser owing to 
20 the substantially V-shape of the metallic 
portions of the plate between the respec¬ 
tive slots, the metallic portion being V- 
shaped permits very gradual adjustment of 
the relative metallic portions of the mov- 
25 able or rotary plates. 

It is, of course, to be understood, that the 
invention may be constructed in various 
other manners and the parts associated in 
different relations, and therefore, I do not 
30 desire to be limited in any manner, except 
as set forth in the claims hereunto ap¬ 
pended. 


What I claim is: 

1. In a variable condenser for radio re¬ 
ceiving sets, a stator including a plurality 35 
of stationary plates, said plates perforated 
with a plurality of tangential slots, said slots 
positioned on an arc scribed from the axis 
of said stator, a rotor including a plurality 
of semi-circular rotatable plates, said ro- 40 
tatable plates provided with a plurality of 
spaced apertures, and said apertures posi¬ 
tioned on a series of arcs scribed from the 
axis of said rotor and diminishing in diam¬ 
eter as they extend inwardly towards the 45 
axis of said rotor. 

2. In a variable condenser for radio re¬ 
ceiving sets, a stator including a plurality 
of stationary plates, said plates perforated 
with a plurality of tangential slots, said 60 
slots positioned on an arc scribed from the 
axis of said stator, a rotor including a plu¬ 
rality of semi-circular rotatable plates, said 
rotatable plates provided with a plurality of 
substantially V-shaped slots with the lines 65 
of conjunction of their angled portions all 
positioned on an arc scribed from the axis 
of said rotor, and said tangential and V- 
shaped slots adapted for decreasing metallic 
area of the said variable condenser inde- # 0 
pendent ly. 

In testimony whereof I affix my signa¬ 
ture. 

FRANK G. FREESE. 



Ho. 6242 

Radio Condenser Co. et al, Appellants, 

vs. 

Conway P. Coe, Commissioner of Patents 




1925 


- 1 .— pap*/ * t/ / 2S. ~ 

_ AW >/. /?*-*' V' -27.____ 

£L _ m2££jkl t J3jjT 28 ._ 


7 





Division of original Patent jNo. ......granted 


Ho. 6242 

Badio Condenser Co. et al, Appellants, 

vs. 

Conway P. Coe, Commissioner of Patents 


1925 ) 


ffcfl 

FRANK /REESE 


s/7 7 



REISSUE NO. 

DATED 


(ETR*S Book) 


TnT— 


of. _ 

State of _ 

Invention .... 


PENNSYLVANIA 




APPUCATXOK PILED COMPLETE, 


Original Patent Mo .. 


Kxa/ninod and Boated for Issue ___ 

Mol ice <>f oOowonoe ___ 

jn,.rn,u . ALBION OJT. LIBBY 


FEB. 4 


1931 


PetUkm, Specification, Oath, 


Fee 990, Old Patent^^^^t 

. EEB. 1 JL ,i$$i 

of TMe, f Sheets Drawings, i 

jtfrts- /£jL/Q4t£. _^ 

—J 77~ 







Exr. Div. 


98 WARREN ST NEWARK H J 


_.. m 

By Con: «;luwir. 


Associate Attorney _ 


136 
















In re patent 1,597,591, 
Frank G. Freese, 

Issued August 34, 1926, 
For: A RAD IOCCUDEJTS ER • 



Hon. Commissioner of fcateats, 

Washington, D. C. 

Sir: 

Enclosed please find check #4464 
filing fee in the matter of Freese Reiseu^ ppjication of 
patent 1,597,591, which original patent is ttached hereto, 

together with the other papers. 

* 

It is asked that the original drawing be \used in this 



reissue case. 


Respectfully submitted. 
Attorney for applies 
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lij S. fttcn! OTlic* 


l PATENT office 


PETITION 


FE5 12 1931 


S> ‘ >■ to jibe cokkissioner or patents: 

? DIVISION 48 J 

&- FRANK G. FREESE, a citizen of the United States, and 


K 


1 


a resident of Aldan, County of Delaware, State of Pennsylrar 
nla, whose Poet Office address is Aldan, Pennsylvania, prays 


that he nay be hl£oved to surrender the Letters Patefct Ho, 


1,597,591, for a "Radiocondenser" granted to him August 24, 
1926, whereof the RADIO CONDENSER COKPANT, on whose behalf 

i 

and with whose consent this applioatlon is made, is how the 


sole owner by assignment duly made and being recorded in the 


United States Patent Office, and that Letters Patent!may be 


reiseued to the said RADIO CONDENSER COKPANT, for tbd same 


invention upon the annexed amended Specification. 


Nlth this Petition is filed an order for making and fil¬ 
ing an abstract-of title, duly certified, as required in such 


cases. 



Signed at Newark, in the County of Essex, and State of 
New Jersey, this 3ME day of February 1931. 


The undersigned, assignee of the entire interest in the 


above-mentioned Letters Patent, hereby assents to the accom¬ 


panying application, and hereby appoints Albion D. T«i Libby 


(Register No.-10,379) of Newark, County of Essex, and State 


of New Jersey, its attorney, with full power of substitution 

and revocation to prosecute this application, to make altera- 

. 

tlons and amendments therein, to receive the patent, and to 


transact all business in the Patent Office eoxmeeted therewith* 
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Signed at Camden, in the County of Oaaden, and 8tate of 
New Jersey, this day of February, 1931. 
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In Testimony Whereof I have hereunto set mv hand and 
caused the seal of the Patent Office to be affixed, at th4 City 
of Washington, this twelfth day of May, in the year <^f our 
Lord one thousand nine hundred and thirty-two and qf the 
Independence of the United States of America the onq hun¬ 
dred and fifty-sixth. 

[Seal Patent Office United States of America.] j 

THOMAS E. ROBERTSON, j 

Commisioner of Patents. 

Attest: 

D. E. WILSON, ! 

Chief of Division. j 

(Here follow photolithographed pages 136-139. )j 

I 

140 Specification. 

To all whom it may concern: 

Be it known, that I, Frank G. Freese, a citizen o|f the 
United States, residing at Aldan, in the County of (Dela¬ 
ware, State of Pennsylvania, have invented certain ne\y and 
useful Improvements in a “Radiocondenser", of whicSh the 
following is a description, reference being had to tlije ac¬ 
companying drawing and to the figures of reference marked 
thereon. 

141 This invention relates to condensers as designed 
for use in radio receiving sets, and an object df the 

invention is to provide a condenser having a plurality of 
movable plates embodied in its rotor and a plurality of sta¬ 
tionary plates in its stator as in various approved iypes 
of condensers and in which either the plates of the rotor 
or stator are honeycombed or provided with a plurality 
of openings for changing the capacity of the condense^ and 
permitting more accurate adjustment thereof for the (pur¬ 
pose of tuning in radio stations of different wave lengths. 

In the present form of radio condensers of this type 
wherein the plates of both the rotor and the stator are both 
solid, I have found that when the same are used on certain 
receiving sets with the usual dial structures, only abqut a 
quarter of the graduations of the dials are utilized in tun¬ 
ing in the stations, and by reducing and changing the 
metallic area of the plates of the condenser, particularly at 
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the high frequency end, the tuning adjustment of the dial, 
if a single dial be used, is increased, permitting more accu¬ 
rate adjustment! of the plates, and consequently liner tuning 
in on the broadcasting stations in that it varies the dis¬ 
tance between the graduations on the dial corresponding 
to the differences in the wave lengths. 

Further objects of the invention are, that by perforating 
or honeycombing or otherwise changing the plates of the 
condenser, the stations of different wave lengths are 

142 brought in by more gradual adjustment of the con¬ 
denser plates which enables the operator to obtain 

a finer and more accurate tuning of the set, also providing- 
greater selectiteness to the set and resulting in clearer 
signals of relativelv greater volume. 

Other objects of the invention will appear in the follow¬ 
ing detail description, and in the accompanying drawings 
wherein: 

Figure 1 is a plan view of a condenser constructed in 
accordance with this invention. 

Figure 2 is a section through the condenser taken on the 
line 2—2 of Figure 1. 

Figure 3 is a view of a modified form of the invention 
showing the rotor plate solid and the stator plates per¬ 
forated. 

Figure 4 is a detail view of one of the rotor plates show¬ 
ing a modified form of perforation. 

Figure 5 is & view of a dial, such as used in connection 
with the condenser and shown in the present drawings for 
the purpose of bringing out more advantageously the oper¬ 
ation of the improved condenser. 

Referring more particularly to the drawings, the im¬ 
proved condenser comprises the stator 1 which is com¬ 
posed of suitable end plates 2, carrying rods 3 and a plu¬ 
rality of stationary metal plates 4 which are formed of 
any suitable nletal and are held in spaced relation one to 
the other by means of suitable washers 5. The condenser 
includes the rotor 6 embodying the central shaft 7 which 
is rotatably carried by the plates 2 and carries the rotor 
condenser plates 8 which are also formed of any suitable 
metal and alternate with the stator plates 4. 

In one form of the invention, the rotor plates 8 are honey¬ 
combed or provided with a plurality of perforations 

143 9 which while decreasing their metal area and con¬ 
sequently decreasing the capacity of the condenser, 
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also bring about a redistribution of the plate areq and 
thereby varies the tuning range of the condenser ov<jr one 
in which the plates of the rotor are solid; for example: 

Referring to the dial shown in Figure 5 of the drawing, 
I have found by practical demonstration or experiment that 
on a condenser where the plates are solid, adjustment! from 
200 meters to 509 meters occurred on the dial from jgrad- 
uations 10 to 50, thereby bunching all of the broadcasting 
stations of intermediate wave lengths in a relatively |small 
space on the dial and condenser which resulted in consider¬ 
able difficulty in properly tuning in stations where cjnly a 
small meter difference exists between the wave lengths and 
frequently causing confusion of one station with another, 
while with the perforated or honeycombed rotor plaies or 
other forms used by me, the tuning of the stations; from 
200 to 509 meters varied between the graduations 1^3 and 
85, practically doubling the adjustment necessary cjf the 
condenser to properly tune in the respective stations and 
consequently permitting more selective and accurate tun¬ 
ing of the radio receiving set. 

o o 

As will be noted by reference to Figure 2 of the draw¬ 
ings, no two of the perforations 9 have their centersj on a 
true radius scribed from the axis of rotation of the botat- 
able plates, thereby providing for gradual increasihg of 
the metallic portion of the plate, as it is moved beiween 
the stationary plates. 

In Figure 3 of the drawings, a modified form of t^ie in¬ 
vention is shown in which the stator plates 20 are| pro¬ 
vided with a plurality of perforations 21. These perfora¬ 
tions 21 are shown as tangential slots but it is to be ujnder- 
stood that they may be of any suitable type or shape of 
perforation without departing from the spirit of this 
144 invention, and in the condenser structure embody¬ 
ing the perforated stator plates 20 the rotor plates 
22 are solid or free from perforations. 

In Figure 4 of .the drawings, a modified form of th^ per¬ 
forated rotor plate is shown in which the perforations 30 
are substantially V-shaped with the lines of conjunction 
of their angled portions all positioned on an arc scribed 
from the axis of rotation of the plate 31. The particular 
arrangement of these openings permits gradual variation 
of the capacity of the condenser owing to the substantially 
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V-shape of the metallic portions of the plate between the 
respective slots, the metalic portion being V-shaped, per¬ 
mits very gradual adjustment of the relative metallic por¬ 
tions of the movable or rotary plates. 

I also found in my experiments previously referred to, 
that in making the holes or slots in the condenser plates, 
the relatively small portions or sections of metal between 
said holes or slots became bent or displaced from the nor¬ 
mal fiat plane of the condenser plate, and that in adjusting 
these local portions or sections, I could readily change 
the capacity characteristics of the condenser so as to get 
more perfect resonance 

Per B. A [a high degree of sharpness]* of tuning and 
separation of the stations over the range of the 
dial or dials. 

It is, of course, to be understood that the invention may 
be constructed in various other manners and the parts 
associated in different relations. For example, I got excel¬ 
lent results in the demonstrations referred to bv contin- 
uing the slots 21 in some of the plates all the way to the 
outer edge of the plate, thereby allowing me, on my first 
models, to shea;* them out. However, to make the plates 
more rigid whereby the portions or sections between the 
slots would better hold their adjusted position, I later made 
the plates with closed holes or slots as shown. Therefore, 
in view of what has been said, I do not desire to be limited 
in any manner, except as set forth in the claims hereunto 
appended. 

145 Having thus described my invention, what I claim 
is: 

1. In a variable condenser for radio receiving sets, a 
stator including a plurality of stationary plates, said plates 
perforated with a plurality of tangential slots, said slots 
positioned on an arc scribed from the axis of said stator, 
a rotor including a plurality of semi-circular rotatable 
plates, said rotatable plates provided with a plurality of 
spaced apertures, and said apertures positioned on a series 
of arcs scribed from the axis of said rotor and diminishing 
in diameter as they extend inwardlv towards the axis of 

90 *> 

said rotor. 


[♦Words and figures enclosed in brackets erased in copy.] 
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2. In a variable condenser for radio receiving se(ts, a 
stator including a plurality of stationary plates, said plates 
perforated with a plurality of tangential slots, said!slots 
positioned on an arc scribed from the axis of said siator, 
a rotor including a plurality of semi-circular rotatable 
plates, said rotatable plates provided with a plurality of 
substantially V-shaped slots with the lines of conjunction 
of their angles portions all positioned on an arc scribed 
from the axis of said rotor, and said tangential and V- 
shaped slots adapted for decreasing metallic area of the 
said variable condenser independently. 

3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at least one 
of said blades being of such structural character as to per¬ 
mit relative displacement at different local portions thereof 
into stable capacity-varying settings to effect correspond¬ 
ing capacity adjustments of the condenser. 

146 4. In radio apparatus, a variable condenser in¬ 

cluding blades relativelv movable into different over- 
lapping relations to change the capacity of the condenser, 
at least one of said blades having such flexible property 
as to permit bending thereof at a plurality of local por¬ 
tions of the blade to provide stable capacity-varying set¬ 
tings for effecting minor capacity adjustments of the con¬ 
denser. 

5. A condenser comprising, in combination, a plate,j and 
a second plate variable in position in one direction rela¬ 
tive to said first plate, at least one of said plates beiiig of 
such structural character as to permit relative displace¬ 
ment thereof in another direction at a plurality of local 
portions of said plate into corresponding stable eapaJcity- 
varying settings which effect minor corrections of th£ ca¬ 
pacity between said plates at a plurality of positions in 
the setting thereof. 

6. A variable condenser comprising, in combination, 
relatively movable plates mutually spaced to includp an 
interposed dielectric, at least one of said plates bein'g of 
flexible material bendable transversely to the plane of!said 
movement at a plurality of local portions of the plate;into 
stable settings which vary the transverse dimensions of 
the dielectric at corresponding points to effect corrections 
of the capacity of the condenser at a plurality of positions 
in the settings thereof. 
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7. In a variable capacity condenser including relatively 
movable condenser elements comprising a stator and a 
rotor capable of producing a certain capacity curve, at 
least one presetting plate capacitatively associated with 
at least one of the condenser elements, said presetting 
plate being of such structural character as to permit dis¬ 
placement thereof at a plurality of local portions of said 
presetting plate into stable capacity-varying settings which 
effect corrections of said capacity curve. 

147 8. In radio apparatus, a variable condenser in¬ 

cluding blades relativelv movable into different 
overlapping relations to change the capacity of the con¬ 
denser, at least one of said blades being changeable in 
shape to change the capacity of the condenser without 
changing the amount of overlap between the blades, and 
means included in said condenser for changing the shape 
of said blade. 

9. A variable condenser comprising a fixed section made 
up of spaced plates and a movable section made up of 
spaced plates adapted to be interleaved with the plates of 
the fixed section to vary the capacity of the condenser, 
and means whereby a predetermined area of at least one 
of the plates of the fixed section may be adjusted toward 
and from the adjacent plate of the movable section to 
adjust the capacity of the condenser. 

10. A condenser comprising in combination, a plate, at 
least a second plate variable in position in one direction 
relative to said first plate, and means for deforming one of 
said plates in another direction to effect minor variations 
of the capacity between said plates at any desired position 
in the setting thereof without affecting the capacity of said 
condenser at settings corresponding to less capacity. 

Add A'. 

A'> 

In testimonv whereof, I affix mv signature. 

FRANK G. FREESE. 


148 Oath. 

State of New Jersey, 

County of Essex, ss: 

Frank G. Freese, the aforenamed Petitioner, being duly 
sworn, deposes and says: 
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That he verily believes himself to be the original,! first 
and sole inventor of the Improvement set forth and claimed 
in the foregoing specification, for which Improvement he 
solicits a patent; that deponent does not know and does 
not believe that said Improvement was ever known or| used 
before his invention or discovery thereof; that deponent 
is a citizen of the United States of America and resides at 
Aldan, in the County of Delaware, and State of Peiinsyl- 
vania; that deponent verily believes that the Letters patent 
referred to in the foregoing Petition and specification and 
herewith surrendered, is inoperative for the reasoif that 
the specification does not fully and clearly set forth the 
advantages which I obtain from the condensers which I 
made and tested before filing my original application, and 
furthermore, the claims accompanying the specification are 
insufficient in that they fail to claim all of the invention 
disclosed in said Letters Patent; 

' i 

Deponent further says that the errors which render 
such patent so imperfect and inoperative to protect the 
invention arose from inadvertence and mistake, and !with- 
out any fraudulent or deceptive attempt on the pajrt of 
deponent, and that such errors arose as follows: 

149 Deponent at the time of filing his application^ Feb¬ 
ruary 6, 1925, was 64 years of age, and knew'little 
about the laws of electricity, and particularly the law^ gov¬ 
erning radio telephony, but he was much interested in the 
reception of radio programs, having built a crystal $et in 
1923 and during the latter part of 1923 or early in 1^24, a 
two-tube set. With the receiving set that he had jbuilt, 
deponent found great difficulty in tuning in different sta¬ 
tions, particularly at the low reading end of the dial or 
dials, and a long time before deponent filed his original 
application which matured into patent 1,597,591, he began 
experimenting with the tuning condensers then oh the 
market. 

The ones with which deponent came in contact, were of 
the semi-circular type, or at least the rotor plates were of 
this type, with the shaft located at the center of the irotor 
plates. Deponent discovered that with such a condenser, 
the adjustments at the low reading end of the dial j were 
so fine that he could not separate different radio stations 
and he came to the conclusion that too much plate areh was 

6—6242a 
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brought into operation at this part of the dial. Deponent 
therefore set about reducing and re-arranging this area so 
that the turning of the dials would bring about a more 
gradual plate area or capacity which would assist in sep¬ 
arating the stations. 

In order to obtain this result, deponent made various 
forms of condenser plates, one of the first ones being some¬ 
what similar to the form of plate shown in Figure 3 of his 
patent, with the slots extended to the outer periphery of the 
plate, thereby leaving portions between the slots which 
could be adjusted so that greater sharpness of tuning could 
be obtained and the reading on the dial or dials could be 
made practically the same for all settings of the dials. In 
order to stiffen the plates, whether they be rotor or stator 
plates, deponent later made his plates similar to 
150 those shown in Figures 3 and 4 of his patent, whereby 
a rim was left between one end of the slots and the 
edge of the plates. Deponent found this rim would better 
hold the material between the slots in adjusted position 
after such adjustment was made to get the same sharpness 
of tuning on th,e different stages of the set, or equal scale 
division on the dial or dials. 

When deponent took his application to the office of the 
attorney of record the early part of January, 1925, for the 
purpose of preparing a patent application, he took with 
him a chart which he had finished on the 3rd of Januarv, 
1925, showing the distribution on the dial or dials of 72 
broadcast stations which deponent was able to pick up and 
receive on his receiving set. At the attorney’s office, de¬ 
ponent was turned over to a young man who apparently 
knew little or nothing about the operation of a radio receiv¬ 
ing set, and while deponent knew little or nothing about 
the theory of radio, he had found out how to construct a 
condenser by shaping and/or slotting one or more of the 
plates so as to get separation of stations and to get them 
to come in on the dial or dials at the desired point, but 
deponent had great difficulty in making the attorney under¬ 
stand what it was all about and subsequent events have 
since proven that he did not fully and clearly understand 
all the advantages or results which could be obtained by 
the use of the several types of condensers which deponent 
placed before him, and one of the earliest forms of depo¬ 
nent’s condenser was not even shown on the drawing. and 
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neither was the dial separation of stations previously re¬ 
ferred to. Deponent had very little experience in patent 
matters and none at all, at that time, in radio art, anc^ was 
therefore obliged to leave the matter in the attorney’s 
hands. 

Several months after the application was filed, not hear¬ 
ing from the attorney, deponent went down to the attorney’s 
office in Philadelphia to see what end the application 
151 had made. He found that the young man 'who had 
filed the application, was no longer in the attorney’s 
office and that his application was piled up along with a 
lot of others waiting for something to be done. Deponent 
wrote at once to the Washington office of the attorney of 
record to get some action in his case, and was advised that 
they would take the case down to their Washington office 
and prosecute it, but when deponent went back to the Phila¬ 
delphia office of the attorney, a draftsman who was in charge 
of the office at that time, informed deponent that he had 
already prepared and filed an amendment in the case and 
that deponent should not worry at all about it and tha|t the 
patent would come through very shortly. 

Some time after this, deponent received his patent^ but 
knowing nothing about the interpretation of patent claims, 
was under the impression that the invention had been prop¬ 
erly covered, and it has been only within the last few weeks 
that deponent has discovered that the claims in his patent 
did not cover the inventive thought which deponent tried 
to convey to his attorney when the application was pled. 
Deponent has just discovered on reading the history o|f his 
application obtained from the Patent Office, that the refer¬ 
ence cited at the time, had absolutely nothing in conjmon 
with his invention and was so recognized by the Examiner 
in the following language: 

“The reference is not at all like the applicant’s device, 
but it reads exactly on the applicant’s claims” 

and an inspection of the drawing attached to the reference 
(British Patent 5,371 of 1915) which deponent has seep for 
the first time today (February 3, 1931), shows that itj has 
no bearing whatever on the case, and that instead of appli¬ 
cant’s claims being properly amended or claims compien- 
surate with applicant’s invention being put in, deponent 
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now learned for the first time that claims of a rather limited 
nature were inserted. 

152 Deponent’s attention has now been called to the 
fact that his original specification is defective in not 
pointing out more clearly all the advantages which may be 
obtained by the construction shown in deponent’s drawing, 
which drawing does not show all the forms deponent made 
and used before he filed his application. As has been stated, 
deponent has just recently discovered that the claims in 
his patent are not at all commensurate with his invention 
in that they fail to claim those features by which deponent 
obtained equal sharpness of tuning, or equal settings on 
the dial or dials throughout their range. 

Deponent has just recently been informed that other ap¬ 
plications are still pending and one or more were pending 
in the United States Patent Office at the time when depo¬ 
nent’s patent issued on August 24,1926, in which claims are 
being prosecuted directed to this feature, and such claims 
are being added herewith. Deponent therefore avers that 
he should be included in anv such interferences wherein 
he can make claims thereof, and unless this is done, depo¬ 
nent and his assignee will suffer irreparable losses. 

FRANK G. FREESE. 

Subscribed and sworn to before me this 3rd day of Feb¬ 
ruary, 1931. 

[notarial seal.] WILLIAM A. WESTON, 

Notary Public of New Jersey. 

Nov. 10, 1927. 

My commission expires Nov. -. 

(Here follow photolithographed pages 153-155.) 
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In connection with the above-entitled case, applloaat 

I 

' I 

desires to amend as follows: 

Add the following claims: 


11- In an electrical condenser having sets of relatively 
movable plates, a stator including a plurality of stationary 
plates, a rotor including a plurality of rotatable jplates, at 
least one set of said plates being provided with a plurality 
of perforations distributed over the area of the pllates of the 
set whereby no two of the perforations will align aircuately on 
radii struck from the axis of rotation of the rotoxl. 


12- In an electrical qondeneer for use in radio circuits, 

sets of opposed plates relatively movable one with Aspect to 

| 

the other; means for securing separation of radio stations 

! 

particularly at the high frequency end of the broadcast wars 

; 

band comprising; perforations adjacently arranged lk the 
plates of at least one s»t of said sets of opposed plates, 

said perforations being so arranged that no two of them will 

align arOuately en radii struck from the axis of said set of 
plates. *7 ' | * 

153 


13- In an elSotrical condenser for use In radio circuits, 
sets of opposed plates relatively movable one with respect tc 
the other; means for securing separation of radio stations 
particularly at the high frequency end of the broadcast wavs 
band, and also means for slightly changing the capacity of 
the oondsnser to compensate for cs$acity variations in the 


circuit wherein the oondsnser is used, thereby simultaneously 

_ ___ m-cu 

obtaining ^ hid e cr ee o f oharpneso of tuning in all the 


tunable circuits wherein the condenser is used; said means 
including a plurality of perforations arranged over the area 
of at least one or more of the plates of one of said sets Of 
opposed plates, whereby the perforations are in non-axial 
arcuate alignment and the material between the perforations 
is easily bendable aS and for the purpose described. 


14- In an electrical oondenser for use in radio circuits, 
setB of opposed plates relatively movable one with respeot to 
the other; means for compensating for variations in the con¬ 


struction of the oondenser and in the olrcuit in which the 
condenser is to be used, whereby ifttr y ft— of tuning may be 


simultaneously obtained in all the tunable olrculte wherein 
the condenser is used, said means comprising a plurality of 
perforations in one or more plates of at least one of said sets 
of plates, said perforations being disposed so as to leave a 
small amount of metal therebetween which metal may be easily 
distorted as and for the purpose described* 


the above claims have been added to more specifically 

coven' the advantages derived from applicant's construction 

\ 

shown a&d described in his original patent and likewise in 
. this reissue application* 

Respectfully submitted. 
Attorney for applicant/ 7 
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All communications respecting this application should 
give the serial number, date of filing, and name of th0 ap¬ 
plicant. 

Mailed Feb. 14, 1931. 

i 

Please find below a communication from the Exanjiner 
in charge of this application. 

THOMAS E. ROBERTSON, ! 

Commissioner of Patents, 

Applicant: F. G. Freese. 

Ser. No. 513,403. 

Filed Feb. 4, 1931. j 

For Radio Condenser. 

Albion D. T. Libby, 

98 Warren St., j 

Newark, N. J. 

This reissue was filed more than two years after the i^sue 
of the original patent and applicant has not made sufch a 
showing of inadvertence, accident or mistake as will justify 
a reissue. Tapliff vs. Tapliff, 59 0. G. 1257. Applicant is 
not entitled in view of the showing made to the broad ejaim 
he is attempting to obtain. Claims 1 and 2 which are the 
claims of the original patent are drawn to plates perforated 
in a specified manner. Claim 8 attempts to broadly ejaim 
the idea of perforating plates to change the capacity with¬ 
out changing the overlap of the plates as a whole. All the 
claims are therefore rejected. 

Claims 3, 4, 5, 6, 7, 8, 9, 10, 13, and 14 are drawn to Sub¬ 
ject matter not disclosed in the original specification land 
are therefore also rejected as covering new’ matter. 

The invention as disclosed originally w’as directed to the 
perforating of condenser plates in order to reduce th^ ca¬ 
pacity per unit angle of rotation in order to distribute a 
given capacity over a greater range in rotation of the 
rotor in order to spread the stations receivable in a gjven 
range of w T ave length over more of the dial thus giving a 
more selective and accurate tuning. 

The original specification reads in various parts as! fol¬ 
lows : Page 2, line 7, “A plurality of openings for reducing 
capacity of the condenser”, page 3, lines 3 and 4, “whereby 
stations of different wave lengths are brought in by more 
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gradual adjustment”, etc. There is no disclosure of the 
varying of capacity of a condenser, in order to compensate 
for variations in the circuit including the condenser, bv 
deforming or bending portions of the plates. This 

157 is the subject matter applicant is attempting to in¬ 
clude in the reissue and is unsupported by the origi¬ 
nal disclosure in which no suggestion of such function can 
be found. Nelson vs. Felsing 142 0. G. 289; C. D. 1909, 358. 

1 OTTO B. BOEPKE, 

Examiner. 

X%C. 

158 401. 

48. 

Title Report. 

No. 513,403. 

Name: Freese. 

The title appears from the assignment records to be 
vested in: Radio Condenser Company, Camden, N. J. 
Examined up to and including 1/26/31. 

This certificate dated 2/16/31. 

C. H. GRAY, 

Acting Chief of Assignment Division. 

m. 

No further assignments appear to have been received for 
record including-. 

159 [Stamp:] IT. S. Patent Office, Application Div. 
Apr. 7, 31. 

[Stamp:] U. S. Patent. Office, Division 48, Apr. 8, 1931. 

Serial No. 513403. Paper No. 3. Amendment B. affd. & 
Exhibits “A” & “B”. Filed Apr. 7, 1931. 

Division 48. 

In re Reissue Application of Frank G. Freese. Serial No. 
513,403. Filed February 4,1931. For Radio Condenser. 

1 April 4, 1931. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

In response to Office Action of February 14, 1931, appli¬ 
cant amends as follows: 
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i 

Page 4, lines 20 and 21, Claim 13, line 8, Strike oifit “a 
high degree of sharpness” 

Claim 14, line 5, strike out “sharpness” 
and insert in each place, “more perfect resonance”. 


Remarks. 


Since sharpness of tuning in an electrical circuit! is a 
function of the resistance in the circuit, it is thought jmore 
proper to use the expression “more perfect resonance” in 
the specification and claims as above amended, rather! than 
“a high degree of sharpness”. The condition of resonance 
is brought about by adjusting the condenser in the tuning 
operation, and speaking of shaprness of tuning with re- 
pect to a condenser, really means an apparent sharpness 
of tuning. 

As applicant understands the Examiner’s rejection; this 
is based: 

160 First: On applicant’s right to make the clairris be¬ 
cause of what the Examiner considers to be! new 
matter; and 

Second: That the claims are not patentable to applicant 
because the reissue was filed more than two years afte^r the 
issuance of his original patent. 

Taking these matters up in the order mentioned, it would 
seem that applicant’s right to make the claims is basdd on 
whether or not the operation of adjusting the condenser 
plates to get more perfect resonance whereby the dial set¬ 
ting will be the same for different circuits, is inherent in 
the structure disclosed. If this operation is inherent ih the 
structure disclosed, then applicant is entitled to amen$ his 
specification to bring out these features, and add claims 
commensurate with the operation of his device. 

In applicant ’s original patent, lines 23 to 25, page |2, it 
is stated, with respect to Figure 4, that the V-shaped i por¬ 
tions between the slots permit very gradual adjustment of 
the relative metallic portions of the movable or rqtarv 
plates, meaning with respect to this Figure (which is j also 
true of Figures 2 and 3), that the parts between the |per- 
forations may be readily bent or adjusted to get the slight 
variation in capacity required. 

Accompanying this amendment, is an affidavit by appli¬ 
cant, showing that he made, long before he filed his original 


! 
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application, a slotted plate condenser in which the slots 
were V-shaped, extending to the outer periphery of the 
condenser plates; and later he left a rim at the outer 
periphery in order to stiffen the plates to make them hold 
their adjusted ! capacity. The importance of this is 
clearly shown by reference to the chart, Exhibit B, forming 
part of applicant’s affidavit. To get so many stations sep¬ 
arated, as shown in this chart, and to have them come in 
at the same place on a plurality of dials, certainly means 
that a fine adjustment of condensers must be secured, 
161 and that this adjustment must be maintained; and 
applicant found that a slight rim at the outer periph¬ 
ery of the plates would do this. 

Applicant’s affidavit points out that he consistently and 
continuously made adjustments of these metallic segments 
between the plate perforations, and it is obvious to one who 
has had any experience at all with condensers of this char¬ 
acter, that the construction of the plates shown in Figures 
2, 3, and 4, of applicant’s original patent, are inherently 
designed so that these segments can be adjusted. 

This operation being inherent in the original structure, 
applicant is entitled to describe and claim it. 

In Manton-Goulin Mfg. Co. v. Dairy Machinery & Con¬ 
struction Co., 247 F. R. 317, the Court of Appeals of the 
Second Circuit stated: 

“ Finally, it seems to us of no moment whether Gaulin 
understood the correct theory of homogenization, and what 
that theory may be, or whether Julien’s machine could 
homogenize effectively.” 

and the same Court in Auto Pneumatic Action Co. vs. Kind- 
ler & Collins et al., 247 F. R. 323, said: 

“The rule that an applicant must not introduce a new 
invention cannot be applied with dialectical rigidity, or it 
would forbid any change in claims which introduced any 
new element, for all elements of a claim are necessary 
parts of the invention. 

**##*## 

“If the whole disclosure remains unchanged and no in¬ 
tervening rights have arisen we do not cut so fine. It may 
be that the rule is no more than one of degree; but we know 
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of no cases which forbid the omission of elements,! even 
though they result in expansion, when the disclosure 
readily suggests the change. We think it no objection that 
the suggestion may arise from a further knowledge bf the 
art which discloses that broader claims always were possi¬ 
ble, so long as there are no intervening rights.” 

In the first of these two decisions of the Court of Appeals 
of the Second Circuit, it is noted that the Court held it is 
not necessary for the inventor to understand the 
162 correct theory of the process involved. Attention is 
particularly directed to the second decision, wich 
points out that further knowledge of the art entitles an 
applicant to insert broader claims “so long as there are 
no intervening rights” and so far as appellant know dt the 
time of filing his reissue there were no such intervening 
right-; but applicant was at that time informed of cjaims 
still pending before the Patent Office, which claims jwere 
made in his reissue application. 

Attention is further directed to the case of Stromberg 
Motor Devices Co. v. Zenith Carburetor Co., 254 F. it. 68, 
in which the Court of Appeals of the Seventh Circuit $aid: 

“We do not inquire whether Richard was right iti his 
theory. A patentee is entitled to all the benefits of his 
invention whether he apprehends and states them orj not. 
He must be given full protection in his claims whether he 
has explained the theory of the operation of his device cor¬ 
rectly, erroneously, or not at all. Against an infringer he 
must be allowed a range of equivalency that is commensu¬ 
rate with his actual contribution to the art. He is not to be 
limited to particular formation or location of parts, unless 
the limitations are embodied in the claims themselves or are 
necessarily imposed by the prior art.” 

I 

From the above it is noted that the Court held that th!e in- 
ventor must be given full protection whether or not he 
explained the theory of operation of his device “correctly, 
erroneously, or not at all.” 

It is true, applicant made very little explanation oil the 
adjustable features of his condenser, but as has been pointed 
out, so long as this function is inherent in his condeikser, 
he clearly comes within the ruling of the case just cit^d. 


i 
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Answering the second proposition, it is submitted that the 
question of time of filing a reissue application, whether it 
be broadening or narrowing the scope of the claims, is not 
accepted or determined by the mere arbitrary statement, 
“This reissue was filed more than two years after 
163 the issue of the original patent.” On the contrary, 
the answer must be found in the circumstances sur¬ 
rounding the chse and on the decisions relating to such 
circumstances. 

In the Oath filed by applicant with his reissue case, it 
is shown that immediately applicant had knowledge that his 
patent 1,597,591 did not sufficiently describe and claim all 
the subject matter shown in the drawing, he took steps to 

rectify the defects and insufficiencies. 

•/ 

In Sirocco' Engineering Co. v. B. F. Sturtevant Co., 220 
F. R. 137; 213 0. G. 1447, and associated decisions, it is 
shown that so far as the question of time is concerned, the 
reissue claims are not invalid. In this case, the reissue was 
applied for over seven years after the date of the original 
patent. The lower Court stated in this case, 173 F. R. 378: 

“The reissues in question are not broadened * 
but neither have the claims been narrowed.” 

In Shipman v. Frank et al., 237 F. R. 398, the reissue 
application was filed just a little over ten years after the 
grant of the original patent, and while the Court stated 
the change in phraseology of the claims had no other effect 
than to narrow its scope, yet, the reissue was attacked on 
the ground that plaintiff, had waited too long before asking 
for a reissue. Concerning this question, the Court stated: 

“Mere lapse of time after the issue of a patent does not 
by and of itself bar the right to disclaim or to obtain a 
strictly narrowing reissue. A patentee, it is true, must act 
with reasonable promptness after he knows that his patent 
or some of its claims are too broad; but knowledge must pre¬ 
cede action, and, until he knows that the claim covers some¬ 
thing he has not invented, he is not bound to do anything. 
He is not required to believe everybody who tells him that 
his claim is invalid.” 

The above quoted matter of the Court very aptly points 
out that knowledge must precede action. While it is true 
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the claim in issue was narrowed by the reissue, yet 
164 attention is called to the great lapse of time! over 
ten years, and the claim in suit was held valid but 
not infringed. 

In Miami Cycle & Mfg. Co. v. Robinson, 245 F. R. 566, we 
have a case of an original patent containing 11 claims, 
reissued into one having 17, in connection with which the 
Court stated (page 564): j 

“It is apparent that the only complaint of the original 
and the only ground for reissue was the absence froin the 
original of sufficiently broad claims; and, in this situation, 
it would seem that the eleven claims of the original, re¬ 
peated verbatim in the reissue are just as valid as they were 
in the original.” 

! 

v j 

While this reissue application was filed directly aft^r the 
original patent issued, yet it is a case of broadening of 
the claims which were originally inadequate to covcp* the 
invention. As we have already shown and will hereafter 
further emphasize the question of time, whether the claims 
of the reissue are narrowed or broadened, is not th<f con¬ 
trolling factor. 

In Toledo Computing Scale Co. v. Money weight Cq., 178 
F. R. 557, in which case one of the defenses was invalidity 
of reissue, the Court stated: 

“While the statute does not limit the time within which 
reissue must be applied for, yet it is settled that thq pat¬ 
entee must act promptly upon discovery of the errqr, es¬ 
pecially after public use of the device covered by the reissue 
claims, or after such act as would have been infringement 
if the reissue claims had been in the original patent.” (pg. 
558.) 

“In this case there was no delay after the patentee dis¬ 
covered the alleged mistake, nor any public use or infringe¬ 
ment prior to reissue.” (pg. 558.) 

“Mistake or inadvertence making a patent inoperative 
or invalid may be that of the patentee or his solicitor, 
either in preparing the specification or claims. If the solici¬ 
tor fails to understand and properly describe or claijn the 
real invention, by making claims so broad as to be antici¬ 
pated, or so narrow as to be inoperative, this is such| mis¬ 
take as to authorize a reissue, if authorized on jother 
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grounds, Topliff v. Topliff. This kind of mistake is the one 
particularly claimed by complainant, although the specifica¬ 
tion is also alleged to be imperfect.” (pg. 559). 


165 “The Toledo reissue does not fall within the ex¬ 
press terms of the statute relating to reissues, being 
section 4916, Rev. St. (U. S. Comp. St. 1901, pg. 3393), 
because the claims are broadened.” (pg. 560). 

(Discussion of Statute)—“Now the main difficulty with 
the original patent was in taking claims much too narrow; 
not in claiming more than the patentee was entitled to. So 
that the statute does not expressly cover the case. The 
general power of reissue, however, does not depend on stat¬ 
ute, but on the general spirit and purpose of the Constitu¬ 
tion and laws relating to patents. This was held by the 
Supreme Court in 1831 in an opinion by Chief Justice Mar¬ 


shall, in the case of Grant v. Raymond, 6 Pet. 218, 8 L. Ed. 
376. And it is thoroughly established, since the passage 
of Section 4916 in 1836, that a reissue mav broaden a claim 
in a proper case, as well as narrow it. Topliff v. Topliff. 
For a time patents reissued with broadened claims were 
quite obnoxious to the Courts, on account of the fraud and 
injustice connected with the reissue proceedings. The later 
tendency, however, is much more favorable. The law en¬ 
courages honest reissues, condemning only those which are 
fraudulent, unjust, or negligent * * * (decisions cited). 
The question, therefore, is whether the Toledo reissue was 
fair and just, giving to the patentee the invention, and only 
the invention, which he actually made, but failed through 
mistake to obtain.” (pg. 560). 

“Mistake in the specification is claimed; but while it is 
crude and inartistic, lacking clearness and coherence, yet 
it is possible, by aid of the drawings, to understand how 
the machine works. Whatever were its defects and errors, 
they were not, as I think, the proximate cause of the in¬ 
operation and practical uselessness of the original patent. 
The claims, on the other hand, are of a character far dif¬ 
ferent. * * *” 


After reference to the claims, the Court said, pg. 561: 

_ i 

“These things were accomplished fully in the reissue 
claims. But the solicitors, for some reason, in the original 
application inadvertently failed to properly claim the real 
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invention. In the whole 29 claims formulated there!is not 
one properly drawn * * * It is a clear case of' over¬ 

sight or inadvertence.’’ (Pg. 562). 

In NuBone Corset Co. v. Spirella Co., 183 F. 9$4-985, 
106 C. C. A. 325, the Court said: 

“If a patentee disclosed in his specification an invention 
not sufficiently covered by the claims of his patent, h$ may, 
if the limited character of the claim is the result ofj inad¬ 
vertence, accident, or mistake, surrender his pateqt and 
apply for a reissue with a claim or claims sufficiently defi¬ 
nite and exact to cover the whole of his invention.” 


166 In speaking of this decision, the Court, in Robert 
et al. v. Krementz, 243 F. R. 877, said: | 


“This statement of the law is in harmonv with the 1 , cases 

* 

generally upon the subject of broadening claims by patent 
reissues. The leading case probably is Topliff v. Tppliff, 
145 U. S. 156, 164, 12 Sup Ct. 825, 831 (36 L. Ed. 658) in 
which the Supreme Court stated: 

‘It may be regarded as the settled rule of this court that 
the power to reissue may be exercised when the patent is 
inoperative by reason of the fact that the specification as 
originally drawn was defective or insufficient, or the claims 
were narrower than the actual invention of the patentee, 
provided the error has arisen from inadvertence or mis¬ 
take, and the patentee is guilty of no fraud or deception; 
but that such reissues are subject to the following quali¬ 
fications: * * * ’ 


“It has been generally held that inability of solicitors of 
a patentee to put claims into a form that covers the real 
invention constitutes a case of inadvertence authorizing a 
reissue, and in such case the abandonment of such claims 
on their rejection by the Patent Office is not an abandon¬ 
ment of the invention and does not preclude a reissuq and 
the substitution of claims which properly cover it. Toledo 
Computing Scale Co. v. Moneyweight Scale Co. (C. D.) 
178 Fed. 557.” 
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In the present case, it was inability or failure on the part 
of applicant’s solicitor to show all the subject matter in¬ 
vented by applicant and to claim all the invention. 

In Abercrombie & Fitch Co. and Just rite Manufacturing 
Co. v. Baldwin and John Simmons Co., 246 0. G. 567, the 
Supreme Court of the United States held that the Baldwin 
reissue patent 13,542 which was applied for about SEVEN 
YEARS after the date of the original patent “was not an¬ 
ticipated, discloses invention and is not INVALID AS 
BROADENING the invention of the original patent.” In 
discussing the reissue specification the Court said: 

“but there was another addition in the reissue which it 
is contended, enlarges the invention and assigns a new 
shape and function to the stirrer of the original. * 

“There is nothing in this but what was clearly 
167 IMPLIED (Emphasis Appellant’s) in the original 
except the shape of the stirrer.” 

It is appellant’s contention here that his case is very sim¬ 
ilar to that of Baldwin’s and that his original patent 
IMPLIED all of the matter which was put into the reissue, 
but which was objected to by the Examiner as “new mat¬ 
ter”. Baldwin was allowed to have a reissue AFTER 
SEVEN YEARS and the patent sustained, even though 
the question of intervening rights was involved. 

Attention is directed to the decision found in 276 F. R. 
234, Van Kannel Revolving Door Co. v. Winton Hotel Co. 
in which the original patent 836,843 issued November 27, 
1906, was filed for reissue on December 29, 1916, over TEN 
YEARS AFTER THE DATE of the original patent, the 
reissue being #14,255 of February 6, 1917. In this par¬ 
ticular suit, claims 23 and 24 were added bv the reissue 
and in this case the Court of Appeals stated: 

“As applied to claims 3, 23 and 24, we think the reissue 
was validly made as against the criticisms that the orig¬ 
inal patent had not been held void for inadvertence, acci¬ 
dent, or mistake, and that the application for reissue was 
not made within a reasonable time. The specification of 
the 1906 patent was broad enough to support the claims 
contained in the reissue. There was no change in the 
drawings, and the changes made in the specification were 
only in the interest of further elaboration and explanation. 
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They introduced no substantial new matter. The substan¬ 
tial basis of the application for reissue was that the cjlaims 
were not commensurate with the invention. If Van jKan- 
nel, through his solicitor, without intending to d|o so, 
drafted or accepted claims not commensurate with tlie in¬ 
vention, such act is an ‘ inadvertence ’ within the mekning 
of Rev. Stat. 4916 (Comp. St. 9461), which entitled him 
to a reissue. What constitutes the ‘same invention’ is not 
to be determined by the claims of the original patent, but 
from the description and such other evidence as the Com¬ 
missioner may deem relevant. Whether the act was in¬ 
advertent is a question primarily for the Patent Office, 
whose decision will not be reviewed unless inconsistent 
with other facts appearing in the record. American Co. v. 

Porter (C. C. A. 6) 232 Fed. 456, 146 C. C. A[ 450. 
168 It is not important whether the patentee considered 
the claims, as drawn too broad, rather than too nar¬ 
row. Claims mav be either narrowed or broadened to 
express the real invention. American Co. v. Porter sppra; 
Specialty Co. v. Ashcroft (C. C. A. 2) 213 Fed. 35, 40, 129 
C. C. A. 629; Rovert v. Krementz (C. C. A. 3) 243 [Fed. 
877, 881, 156 C. C. A. 389. In our opinion the decision of 
the Patent Office that the reissue was proper is not incon¬ 
sistent with facts otherwise appearing in the record, j The 
proposition that the original claims were not sufficient to 
protect the real invention is not overthrown by the! fact 
that the holdings of invalidity of the claims of the ! 1906 
patent, so far as made, were based upon lack of invention. 
Neither of the claims held invalid involved the hinge! fea¬ 
ture to which we have referred. The fact that sonie of 
the claims of a reissue are invalid does not invalidate kther 
claims. Vandenburgh v. Concrete Steel Co. (C. C. A. 2) 
258 Fed. 143, 169 C. C. A. 138, certiorari, denied 250 U. S. 
664, 40 Sup. Ct. 11, 63 L. Ed. 1196. The statute doe^ not 
fix any absolute period within which reissue mus^ be 
applied for; the only inflexible requirement is that of [rea¬ 
sonable diligence. Mahn v. Harwood, 112 U. S. 354, 5 Sup. 
Ct. 174, 6 Sup. Ct. 451, 28 L. Ed. 665; Millov Co. v. Th^mp- 
son-Houston Co. (C. C. A. 6) 148 Fed. 843, 78 C. (f. A. 
533. No rights of inventors have intervened. In the Cir¬ 
cuit, Court of Appeals for the Second Circuit (219 Fed.! 741, 
135 C. C. A. 439) the patent (Claims 1, 2, 13 and 14) was 
held void December 15, 1914. This was the first fina} ad- 
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verse holding. We think plaintiff was not bound before 
that decision to apply for reissue. There was then pend¬ 
ing in the court the case already referred to (231 Fed. 166, 
145 C. C. A. 354), involving the patent of 1906. We think 
plaintiff was Entitled to await the decision of this court 
before surrendering his 1906 patent. That decision was 
made March 7, 1916. In May following plaintiff presented 
to the Patent Office an application for reissue, which was 
not allowed to be filed because of a requirement that the 
application be made by the original patentee. The formal 
filing of the application was accordingly delayed until 
December 27th following. Showing was made of inability 
to induce earlier action by VanKannel. In our opinion 
the authority to reissue is not shown to have been exercised 
without jurisdiction or improvidentlv. ’ ’ 

This decision emphasizes the points which have been here¬ 
tofore made: 

First: That the substantial basis of the application for 
reissue was that the claims were not commensurate with 
the invention. 

169 Second: What constitutes the ‘‘same invention” 
is not to be determined bv the claims of the original 
patent, but from the description, and such other evidence 
as the Commissioner may deem relevant. 

Third: That the claims may be either narrowed or 
broadened to express the real invention. 

Fourth: That the statute does not fix any absolute period 
within which a reissue may be applied for. 

Fifth: Applicant exercised reasonable diligence because 
he could not apply for a reissue before he had knowledge 
that his original patent was deficient and he acted very 
promptly as soon as these deficiencies were pointed out to 
him. 

Emphasizing these points, the lower Court’s decision in 
Krauth et al. v. Autographic Register Co. et al., 285 F. R. 
199, states: 

“It is not new matter within the meaning of this pro¬ 
vision to state a new use of the invention shown in the 
original; to explain, in a reissue, the operation of a device 
which in the original was only described; to vary and en¬ 
large the description of anything inadequately described 
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in the original. Walker on Patents (4th Ed.) pg. 240, and 
cases there cited. An examination of the so-callecj. new 
matter, bracketed as above stated, will disclose that it is 

7 • 7 I 

not new matter within the meaning of the statute. Section 
4916, U. S. R. S. (Comp. St. pg. 9461). The ‘new niatter’ 
is the statement of a new use, an explanation of the oper¬ 
ation of the device or the varying of the description in the 
original patent.’’ 

While this reissue application was made well within the 
two-year period (approx. 1 year and 4 months), the jstate- 
ment of the invention was broadened and an explanation 
of the operation of the device added, the broad Claims 
being maintained, as well as additional claims being idded. 
On appeal 286 F. R. 470, the claims were held to lie not 
infringed. 

Further emphasizing the fifth point above enumerated, 
attention is specifically called to a decision in 291 F. R. 

442, Ball & Roller Bearing Co. v. F. C. Sa|nford 
170 Mfg*. Co. While this decision is by a District Court, 

yet it is quite a lengthy one given on rehearing. 
The case involves reissue patent 15,035, the original pat¬ 
ent 1,210,937 having been granted January 2, 1917, j while 
the reissue was filed September 8, 1920, a little over' three 
years and 8 months after the date of the original pjatent. 
Among the reasons set up in the oath asking for this re¬ 
issue, the second is quoted: 

“The failure to limit such claims by clear, definite {word¬ 
ing to the features of a roll grinding machine and distinc¬ 
tive features and combinations of deponent’s invention as 
claimed herein and to properly emphasize certain portions 
of the description in his original patent and thus failing to 
distinguish specifically the invention from crude an4 non- 
analogous machines acting in a different manner to achieve 
different ends but having a superficial resemblance th por¬ 
tions of deponent’s invention.” 

In line with this reason the specification was amended in 
a number of places to more clearly describe the invention 
shown in the drawings. This is exactly what appellant 
desires to do, in addition to making his claims conjimen- 

7—6242a 
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surate with the invention. As to tlie time when the errors 

were discovered bv Heim the oath states: 

•/ 


“This gradual increasing knowledge of the prior art, 
together with attempts to actually pirate his real invention 
(Emphasis Appellant’s) in violation of his broad claims 
of his said original patent, led deponent into a most com¬ 
prehensive study and investigation of the entire matter, 
in view of the above facts with counsel retained for such 
purpose. 


? > 


Concerning this,phase of the situation the Court stated: 

“The original Heim patent, No. 1,210,937, was granted 
January 2, 1917, to plaintiff, assignee of the inventor. The 
patent stood as issued until September 8, 1920, when it was 
surrendered and the application filed which resulted in the 
granting of the reissue patent here involved. This delay 
has been found justifiable. But when, as here, the reissue 
patent was applied for after the commencement of litiga¬ 
tion, evidently 1 in a belated endeavor to differentiate its 
disclosure and claims from the prior art, or to remold it 
more nearlv to suit the exigencies of litigation already 
under way, a court must be inclined to look first to the 
original patent for a fundamental understanding of the 
inventor’s contribution to the art.” 


171 While this decision under discussion held the Heim 
reissue patent invalid, it was on account of prior 
publications and not because of laches or lack of diligence 
in reissuing the patent. This case is a very recent example 
of a reissue made nearly three and two-third years after 
the original patent, and where the reissue was brought 
about by an infringement of the original invention, the 
reissue being made apparently to correct insufficiencies in 
the specification and to bring the claims more in line with 
the invention 1 as defined over the art then before the 
applicant. 

Applicant’s reissue was not brought about by reason of 
any forced circumstances, but by knowledge conveyed to 
him of claims still pending before the Patent Office, the 
subject matter of which he had reduced to practice and 
used a considerable period of time before he filed his 
application on February 6, 1925. 
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Attention is called to the reissue of patent 1 , 173,438 a s 
of December 18, 1923, the Reissue number being 15,733. 
The original patent was issued on May 29, 1916, arid the 
filing date of the reissue application is September 29,! 1923, 
seven years and four months after the date of the original. 
The original patent contained the first four claims <j)f the 
reissue, to which were added four broader claims, jn the 
oath accompanying this reissue the following language 
was used: 


“That deponents verily believe that the Letters patent 
referred to in the foregoing petition and specification and 
herewith surrendered are inoperative, for the reasofi that 
the specification thereof is insufficient and that such insuf¬ 
ficiency consists particularly in that the claims are not 
adequately complete to secure the invention; and depo¬ 
nents further say that the errors which render suchj Let¬ 
ters Patent so inoperative arose from inadvertency and 
without any fraudulent or deceptive intention on thej part 
of the deponents; that the following is a true specification 
of the errors which it is claimed constitute such inajdver- 
tence relied upon, to wit; the omission or failure o|f the 
claims completely to secure the invention, and as a result 
thereof the omission or failure of the Letters Patejnt to 
contain claims adequate completely to secure the inven¬ 
tion.” 


172 from which quoted part of the oath it is seen that 
the only reason set up is that of inadvertence to ade¬ 
quately claim the invention, and it will be noted in; con¬ 
nection with this particular reissue, that it was allowed by 
the Examiner without any appeals. 

In the reissue of original patent 877,451 issued on Jan¬ 
uary 21, 1908, to G. W. Pickard, the reissue application was 
not filed until March 9, 1921, over four vears aftei the 
grant of the original patent. An examination of the oath 
in this reissue case shows that claims 4 and 5 were myt by 
the prior art, but the oath contains the following: 

i 

“that said insufficiencies of said specification reside in the 
fact that there were not included in said specification in 
lieu of said claims 4 and 5, claims in the form of the;sub¬ 
stance of claim 15 et- seq. appearing in the accompanying 
specification * * * that said Letters Patent are incjper- 
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ative because they do not afford him the protection for his 
invention to which he is in law entitled’’ etc. 

A comparison of the original patent with the reissue would 
indicate that the original patent was neither limited or 
broadened to any extent, though new subject matter was 
claimed in the reissue. 

In Lillibridge reissue 15,785, the reissue application was 
filed only one day inside the two-year period. The oath in 
this reissue says that the specification is defective: 

“in failure of the specification to point out the manner 
in which combustion is taking place * * * failure to 

claim his invention in a degree which is commensurate 
therewith and which he is justly entitled to by reason of 
the novel features thereof.” 

The claims of the reissue were broader than the original 
and the oath states in part similar grounds for a reissue 
as set up by appellant. Would the Patent Office refuse 
this reissue had Lillibridge filed his reissue application 
on the 21st of the month instead of on the 19th, one day 
later rather than earlier than the two-year period? 
173 Attention is also called to Rhoades reissue patent 
15,798, which was filed December 4,1923, the original 
patent being 1,366,100, dated January 18, 1921, from which 
it is seen that the reissue application was filed 2 years, 10 
months and 16 days after the issuance of the original pat¬ 
ent; and from a comparison of the original and reissue pat¬ 
ents, it is seen that claims 4, 5, and 6 are the only ones that 
were not changed, while all of the others were broadened in 
their scope. The oath in this case states: 

“That this error in the said Claims 2 and 8 was discov¬ 
ered by deponent a few days ago and was called to his at¬ 
tention when the claims of this patent were examined and 
that deponent is unable to account for the way in which 
these claims failed to include the language in question, but 
believes it was due to inadvertence in drafting or copying 
the claims and to the fact that the language referred to by 
‘said regulating means’ was so obvious and had been al¬ 
ready used in the preceding claims that it was not noticed 
at the time.” 

Applicant believes that he has given better reasons for 
his reissue than those given by Rhoades, and to deny appli- 
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cant a reissue would be discriminating against him in favor 
of others. 

In Gross Reissue patent 15,782 (original patent 1,380,- 
058, issued May 31, 1921), the reissue was filed December 
24, 1923, two years, six months, and 26 days aftejr the 
issuance of the original patent; and from the oath apcom- 
panying the reissue, it will be seen that the reissup was 
not filed until after the original patent had been litigated 
and the Court of Appeals had handed down its decision, 
after which three broader claims were inserted in thq reis¬ 
sue application; and in a subsequent litigation on the'j reis¬ 
sue patent, 18 F. 2d 418, the District Court held thAt the 
applicant had sufficiently explained the delay of his reissue. 

In the present case, applicant has given reasons; why 
his original patent was defective and that he wa^ dili- 

174 gent in moving at once as soon as he discovered the 
true situation. 

It is submitted that if claims 3 to 10 inclusive, are issued 
by the Patent Office to someone else, without applicant be¬ 
ing given a chance to show that he was the prior invpntor 
of these claims, then a great injustice will be done to Appli¬ 
cant and likewise to the patentee, as he will be granted 
claims in his patent which, if subsequent to Freese* will 

clearlv be invalid. 

•/ 

Respectfully submitted, 

A. D. T. LIBBY, 

Attorney for applicant. 

175 [Stamp:] U. S. Patent Office Application jDiv. 

Apr. 7 31. | 

[Stamp:] U. S. Patent Office, Division 48, Apr. 8, 1931. 

i 

Affidavit. 

State of Pennsylvania, 

County of Delaware , ss: 

I, Frank G. Freese, after being duly sworn, depose and 
sav: 

That I am of lawful age, and a resident of Alden, County 
of Delaware, State of Pennsylvania; 

That I am the inventor and patentee of the subject plat¬ 
ter shown and described in my patent 1,597,591, issued Au¬ 
gust 4, 1926; and the applicant of reissue application of 
said patent, Serial No. 513,403, filed February 4, 1931; 
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That in addition to the facts set forth in the Oath exe¬ 
cuted by me on or about February 3, 1931, which accompa¬ 
nied said reissue application, I wish to state as follows: 

That during the latter part of 1923 or early in 1924, 1 
made a two-tube receiving set, and in experimenting with 
this set, I found great difficulty in tuning in different sta- 
tions, especially those stations operating on a high fre¬ 
quency, and I began experimenting with tuning condensers 
then on the market. 

I conceived the idea that by rearranging the material in 
the plates of the rotor or stator, or both, of the condenser, 
I could get a more gradual change of capacity, thereby tun¬ 
ing the stations. 

I made up several designs of condensers to accomplish 
this purpose, three of which are shown in the photostat Ex¬ 
hibit A attached to this affidavit, which photostat was 
176 made directly from the condensers which I con- 
structed and successfully tested out long before filing 
my application on February 6, 1925. 

In this photostat, Figure 1 shows the first form of con¬ 
denser which I made, in which the rotor is composed of a 
plurality of plates having slots or slits 1 therein which I 
cut into the plaltes by means of shears, thereby leaving sec¬ 
tors 2 which were adjustable and which I did adjust for 
the purpose which I will point out later. 

In the various plates of the rotor, the slits 1 are posi¬ 
tioned at different arcuate points so that the sectors 2 over¬ 
lap one another. I found in the adjustment of these plates, 
that the sectors 2 would not always remain in the position 
in which 1 had adjusted them, so I next tried cutting out 
perforations 3 in the rotor plates, such as shown in Fig¬ 
ures 2 and 3 of the photostat Exhibit A, wherein a rim 4 
is left at the outer periphery of the plates which would 
better hold the segment 5. In Figure 2, the perforations 
are circular, while in Figure 3, they are elongated and ar¬ 
ranged somewhat tangentially. 

Following these forms, I constructed a condenser such 
as shown in Figures 3 and 4 of my patent and extended the 
holes shown in Figure 2 of Exhibit A, to the form shown 
in Figure 2 of my patent, with which arrangement, I was 
able to plot a chart that was finished on the third of Jan¬ 
uary, 1925, showing the distribution on the dial or dials 
of 72 broadcast stations which I was able to pick up and 
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receive on this receiving set. A photostat copy of this! chart 
is attached hereto as Exhibit B. From this chart, 1 was 
able to quickly tune in any one of the desired stations ^hown 
thereon. 

While in the beginning, it was my idea to get ‘Jmore 
accurate adjustment of the plates, and consequently finer 
tuning in on the broadcasting stations”, I discovered 
177 by the condensers shown in Exhibit A, that it was 
possible to tune a plurality of circuits so as to get the 
dials to read exactly alike when the circuits were adjusted 
to their most perfect resonance point, by bending or adjust¬ 
ing the segments 2 in the condenser shown in Figure! 1, or 
the segments 5 in the form of condenser shown in Figures 
2 and 3, and I continuously practiced this method of adjust¬ 
ing the condensers throughout my experiments leading up 
to the making of the chart Exhibit B. 

As stated in the Oath accompanying my reissue applica¬ 
tion, this chart together with the other forms of condensers 
referred to, were taken bv me to the attorney’s offide for 
the preparation of my original application, and as set forth 
in the Oath, I left the matter in my attorney’s hands for 
him to use such material as he thought advisable i^ the 
preparation of my application for the Patent Office. ! 

When I was interviewed just before the filing of my 
reissue application as to the work done by me on the con¬ 
denser or condensers shown in my patent, it was then 
pointed out to me that the features relating to the adjust¬ 
ment of the condensers by which more perfect resonance 
adjustment could be obtained and have the dials reap the 
same, had not been claimed in my patent; and unles^ this 
reissue is granted, I shall be deprived of those features 
which I invented and reduced to practice long before filing 
my original application. 

FRANK G. FREEZE. 

Subscribed and sworn to before me this 4th day of April, 
1931. 

[seal.] GEORGE SCHULTZ, ! 

Justice of the Pec^ce. 

My commission expires first Monday in January, 1936. 

i 

i 

i 

i 

(Here follow photolithographed pages 178 and 17Sj.) 
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180 [Stamp:] IT. S. Patent Office, Mail Division, May 
11, 31. 

[Stamp:] U. S. Patent Office, Division 48, May 12, 1931. 
Apr. 7, 41.5. Entered by N. G. R. 

Serial No. 513,403. Paper No. 4. Letter —. Filed May 

11, 1931. 

Division 48. 

In re Reissue Application of Frank G. Freese. Serial No. 
513,403. Filed February 4, 1931. For Radio Condenser. 

Mav 9,1931. 

Supplemental Amendment . 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Supplementing amendment dated and filed on or about 
April 7, 1931, attorney for applicant desires to call the 
Examiner’s attention to an article “Decree vs. ‘Law Lec¬ 
ture’ ”, by William Rummler, in the Journal of the Patent- 
Office Society, Vol. 13, No. 5, May, 1931, beginning on page 
211; and particularly to the discussion on reissue patents 
on pages 212-213. 

As aptly pointed out in the above article, revised statute 
4916 begins with “Whenever” and then goes on to say, as 
more recently amended, that any patent wholly or partly 
inoperative or invalid, etc., “The Commissioner shall, on 
the surrender of such patent,” etc. The statute also goes 
on to sav, “But no new matter shall be introduced into the 
specification.” 

The specification must, of necessity, be founded on and 
is a description of what is shown in the drawing. It is 
submitted that in this case, applicant is entitled to 

181 make his specification clear as to what was shown 
in his drawing as originally filed, and in which no 

change has been made in the reissue application. 
Respectfullv submitted, 

A. D. T. LIBBY, 

i 7 

Attorney for applicant .. . 




RADIO CONDENSER CO. ET AL. VS. C. P. COE. 


105 


182 260. 

N/P. Paper No. 5. j 

Div. 48. Room 212 Annex. 

i 

j 

Department of Commerce, United States Patent Office, 

Washington. 

i 

Address only 4 4 The Commissioner of Patents, Washing¬ 
ton, D. C.” and not by any official name. 

All communications respecting this application should 
give the serial number, date of filing, and name of the 
applicant. 

Please find below a communication from the Examiner in 
charge of this application. 

THOMAS E. ROBERTSON, j 

Commissioner of Patents. 

Mailed Jun. 20, 1931. 

I 

Applicant: Frank G. Freese. 

Ser. No. 513,403. 

Filed: Feb. 4, 1931. j 

For Radio Condenser. 

Albion D. T. Libby, 1 

98 Warren St., 

Newark, N. J. 

Responsive to amendment filed April 7, 1931. 

The holding that applicant’s showing of inadvertence, 
accident or mistake is insufficient to overcome the delky of 
over two years is repeated. The affidavits filed Apfil 7, 
1931 do not improve applicant’s position since they have no 
bearing on the matter. 

Claims 3, 4, 5, 6, 7, 8, 9, 10, 13, and 14 are again rejected 
as covering new matter not originally disclosed. The affi¬ 
davits filed April 7,1931 are immaterial since they refer to 
the new matter applicant is attempting to insert into this 
case, and which was discussed in the office action of Feb. 
14, 1931. It is fundamental that applicant is limited in a 
reissue to what is actually disclosed in the original apjjlica- 
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tion. The subject matter of these claims is not disclosed in 
the original application. 

OTTO B. ROEPKE, 

Examiner . 

E.E.X. 

183 [Stamp:] U. S. Patent Office, Mail Division, Jul. 
1, 1931. 

[Stamp:] U. S. Patent Office, Division 48, Jul. 2, 1931. 
Entered by X. G. R. 

Serial Xo. 513,403. Paper Xo. 6. Letter —. Filed Julv 1, 

1931. 

Division 48. 

In re Application Frank G. Freese. Serial Xo. 513,403. 
Filed February 4, 1931. For Radio Condenser. 

1 June 30, 1931. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

In response to Office Action of June 20, 1931, and con¬ 
firming the points made by attorney for applicant at a re¬ 
cent interview with the Assistant Examiner of the Division, 
and the Examiner handling the case, it is again pointed out 
that an applicant is not charged, under the law, with apply¬ 
ing for a reissue patent until he has knowledge that such 
reissue should be taken. 

This applicant has set forth in the Oath accompanying 
his reissue application, the reasons why his original patent 
is defective, and he moved very promptly on learning of 
these defects. 

As pointed out in the supplemental amendment dated 
May 9, 1931, applicant is entitled and should make his 
specification clear as to what is shown in his drawing. To 
one skilled in the art at the time applicant filed, February 
6, 1925, it would have been clear that the segmental 

184 portions between the perforations 9 in Figure 2, or 
21 in Figure 3, or 30 in Figure 4, could have been 

readily bent or adjusted to bring the dial indications, such 
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as illustrated in Figure 5, to the same points for different 
stations. 

i 

As set forth in Applicant’s Oath (top of page 2), h£ was 
64 years old at the time of filing his application, and as 
stated in this Oath and in his further affidavit accompany¬ 
ing the amendment of April 7, 1931, he, with his meager 
knowledge of the theory of radio, naturally had difficulty in 
explaining all the advantages of his invention, all forpis of 
which his attorney failed to show in his drawing (sed bot¬ 
tom of page 2 of original Oath, and affidavit accompanying 
amendment of April 7). However, it is submitted that a 
reference to the compensation feature is found in the speci¬ 
fication, in addition to the advantages of separation of 
stations; see lines 15 to 25 on page 2 of applicant’s patent, 
wherein it is pointed out that: 

“The Metallic Portion being V -Shaped Permits j Very 
Gradual Adjustment of the Relative Metallic Portions of 
the Movable or Rotary Plates.” (Emphasis mine.) 

As will be seen by reference to photostat Exhibit A, accom¬ 
panying applicant’s affidavit, and the Figures of the ^raw¬ 
ing of applicant’s patent and of this application, hd ar¬ 
ranged perforations in all of the plates, either of the [rotor 
or stator, these perforations being arranged in staggered 
relationship so that the ‘ ‘ relative metallic portions 1’ be¬ 
tween these various plates could be adjusted, and as Appli¬ 
cant has set forth in his affidavit, he did adjust as majny of 
these relative metallic portions as he found necessary, in 
order to get his dials to read alike when the two tuned cir¬ 
cuits which he used in his set were adjusted to the maxifmum 
resonance point. If the Examiner will refer to the photo¬ 
stat of the chart forming Exhibit B, attached to 
185 applicant’s affidavit, he will appreciate that it \s no 
small task to get a distribution of 72 broadcast! sta¬ 
tions such as this applicant obtained at the date givdn on 
the Exhibit—and it was only done after infinite patience 
and trial. 

As pointed out to the Examiners at the recent interview, 
one does not need to read the Oath accompanying appli¬ 
cant’s application for reissue, or the affidavit filed with the 
recent amendment, to understand that applicant’s original 
application was very poorly handled, for the file of the 
original patent tells substantially the whole story. pFive 
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claims were presented, and the Examiner rejected these 
claims on a British patent and stated: 

“The reference is not at all like the applicant’s device 
but it reads exactly on the applicant’s claims.” 

i 

Forthwith, the claims were canceled and the two very 
specific claims of the patent were then presented and the 
patent was issued. Under these circumstances, it would 
clearly be an injustice to this applicant to deny him the 
right of contesting for the subject matter which he invented, 
and which is disclosed in his patent sought to be reissued. 

In view of the fact that most of the claims, which appli¬ 
cant believes he is entitled to, are now involved in inter¬ 
ference, in which attorney for applicant is advised no 
testimony has Vet been taken, it is asked that these claims 
be allowed applicant, with the right to be made a party to 
the pending interference or interferences. 

Respectfully submitted, 

A. D. T. LIBBY, 
Attorney for Applicant. 

In considering this amendment, attention is again called 
to the decisions cited in the amendment dated April 7, 1931, 
particularly the case of Stromberg Motor Devices Co. v. 
Zenith Carburetor Co., referred to on page 4 of the amend¬ 
ment. 

186 [Stamp:] U. S. Patent Office, Mail Division, Jul. 
22, 31. 

[Stamp:] U. S. Patent Office, Division 48, Jul. 23, 1931. 

Serial No. 513403. Paper No. 7. Letter —. Filed July 

22, 1931. 

Division 48. 

In re Application of Frank G. Freese. Serial No. 513,403 
(Reissue). Filed February 4, 1931. For Radio Con¬ 
denser. 

July 21, 1931. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

In connection with the above-entitled case, applicant is 
calling the same up for action in view of the fact that appli- 
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i 
i 
| 

cant believes this case should be put into interference with 
other applications, which interferences are now running 
but in which applicant understands no testimony liasjas yet 
been taken. 

Respectfully submitted, 

A. D. T. LIBBY,! 

Attorney for Applicant. 

I 

187 260. 

N/P. Paper No. 8. 

Div. 48. Room 212 Annex. | 

Department of Commerce, United States Patent Ofrice, 

Washington. 

Address only 4 4 The Commissioner of Patents, Washing¬ 
ton, D. C.,” and not any official by name. 

All communications respecting this application should 
give the serial number, date of filing, and name of the appli¬ 
cant. 

Mailed Jul. 23, 1931. 

Please find below a communication from the Examiner in 
charge of this application. 

THOMAS E. ROBERTSON, j 

Commissioner of Patents. 

Applicant: F. G. Freese. 

Ser. No. 513,403. 

Filed: Feb. 4, 1931. 

For: Radio Condenser. 

Albion D. T. Libby, 

98 Warren St., 

Newark, N. J. 

Responsive to letters filed July 1 and 22, 1931. 

The examiner interprets lines 22 to 25, page 2, which 
applicant claims discloses bending portions of the pjlates, 
in a different manner. j 

These lines considered in view of and in conjunction with 
lines 17 to 21 and also with the general disclosure ojf the 
rest of the specification. 
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The rest of the specification merely discloses perforating 
plates of a condenser to spread the capacity over a greater 
angle of rotation of the rotor to separate stations. Lines 
11 to 16, page 2, disclose a particular type of perforation, 
namely, V-shaped slots. Lines 17 to 21 describe the V- 
shaped slot and state that because of the V-shape of the 
metallic portions the capacity is very gradually increased 
as the rotor is turned in and lines 22 to 25 therefore in 
stating that a gradual adjustment of the relative metallic 
portions is obtained merely repeats in substance the state¬ 
ment of lines 17 to 21, i. e., that capacity increase is gradual 
due to the V-shaped slots. 

The rejection of the last office action is accordingly 
repeated and made final. 

OTTO B. ROEPKE, 

Examiner. 

E. E. X. 

(Here follow photolithographed pages 188 and 189.) 

190 [Stamp:] U. S. Patent Office, Mail Division, Jul. 
29, 1931. 

[Stamp:] U. S. Patent Office, Division 48, Aug. 3, 1931. 

Division 48. 

In re Application of Frank G. Freese. Serial Xo. 513,403 
(Reissue). 'Filed February 4, 1931. For Radio Con¬ 
denser. 

Petition for Special Hearing Before the Board of Appeals. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Frank G. Freese, the above-named applicant, by his at¬ 
torney, A. D. T. Libby, respectfully petitions that the above- 
entitled Reissue application be made special with respect 
to the Appeal to the Board of Appeals being filed of even 
date. 

The facts on which this Petition is based are set forth 
in the accompanying affidavit; and furthermore, the case 
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Hon. Commissioner of Patents, 

Washington, 0. 0. 

Sir: 

i 

I hereby appeal to the Board of Appeals from tfee deci- 

i 

sion of the Principal Examiner, in the matter of myj applica¬ 
tion for Letters Patent above identified which was in part 
finally rejected on July 23, 1931* 

The grounds on which this Appeal is taken, are: 

I 

j 

_ I 

FIRST: The Examiner erred in rejecting claims 3 to 10, 

inclusive, 13 and 14* 

■A 

'SECOND: The Examiner erred in holding that applicant's 

original patent, on which this reissue is based, does not 

i 

dose the subject matter of claims 3 to 10 inclusive, 13 
14. 


- 1 - 


188 








THIRD: The Examiner erred In not allowing claims 3 to' 

10 inclusive. 13 and 14. 

* 

Applicant desires to be heard orally just as soon *as 

i 

possible (some time between now and August 15, 1931), for the 

• I 

reason that the claims involved form the issue of one or 
more interferences now running, but in which, as far as 
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Signed at Newark, N. J., this 281May of July, 1931* 
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is a comparatively simple one, and it is asked that the hear¬ 
ing on the Appeal be set between the date of this Petition, 
and August 15,1931, for the reason that attorney for Freese 
expects to leave for his vacation at that time,j and 
191 will not be back at his office until directly ^fter 
Labor Day. 

Respectfullv submitted, 

A. D. T. LIBBY, j 

Attorney for Applicant . 

Newark, N. J., July 28, 1931. i 


192 [Stamp:] U. S. Patent Office, Mail Division,jJul. 
29, 31. ! 

[Stamp:] U. S. Patent Office, Division 48, Aug. 3, 1931. 

Division 48. ! 

i 

In re Application of Frank G. Freese, Serial No. 513,403 
(Reissue). Filed February 4, 1931. For Radio Con¬ 
denser. 

Affidavit . 

State of New Jersey, 

County of Essex, ss: j 

I, A. D. T. Libby, after being duly sworn, depose iand 

sav: 


That I am the attorney for Frank G. Freese in the abpve- 
entitled application; 

That an appeal on certain claims in said Reissue appli¬ 
cation is being taken as of this date to the Board of Ap¬ 
peals ; j 

That one or more interferences (for example Interjfer- 
ence 56,172) are now running in the Patent Office, involv¬ 
ing substantiallv the same claims as those which are | the 
subject matter of the Appeal; 

That attorney for Freese was informed yesterday| by 
one of the parties in interest in Interference 56,172, tjhat 
as yet no testimony had been taken, but that testimony 
might be taken between now and the first of September, 
1931; ] 

193 That at least two of the applications involved in 
said Interference were filed later than the date of 
filing of the original Freese application, and were co-pend- 
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ing with said Freese application, and an interference should 
have been declared between these parties and the others, 
with the Freese application. However, instead, the origi¬ 
nal Freese application was allowed to issue as Patent 1,- 
597,591. 

It is affiant's opinion that the original Freese application 
discloses the subject matter of the claims on which the 
Appeal is taken, and that Freese should be allowed to 
contest the question of priority with the other applicants; 
and unless thife is done, great and irreparable damage will 
be done to the party Freese. 

A. D. T. LIBBY. 

Subscribed and sworn to before me this 28th day of July, 
1931. 

[notarial seal.] MAE KEMP, 

Notary Public of New Jersey. 

My commission expires Jan. 23, 1933. 

194 [Stamp:] U. S. Patent Office, Mail Division, Aug. 
15, 31. 

[Stamp:] U. S. Patent Office, Docket Division, Aug. 15, 
1931. 

Division 48. 

In re Application of Frank G. Freese. Serial No. 513,403 
(Reissue). Filed February 4, 1931. For Radio Con¬ 
denser. 

Petition to Add Claims for the Purpose of Interference. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Frank G. Freese, the above-named applicant, by his at¬ 
torney, A. D. T. Libby, respectfully petitions that the fol¬ 
lowing claims be added to the above-entitled Reissue Appli¬ 
cation as Freese claims 15, 16, 17, and 18; and if rejected 
by the Examiner, they be included in the Appeal dated July 
28, 1931, and now pending before the Patent Office: 

15.—A variable condenser having one of the plates 
thereof formed in radially disposed sections, and means 
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whereby the sections may be independently adjusted. 

195 16.—In a condenser, a stator leaf comprising a 
rigid central member and a series of segments at¬ 
tached thereto, and means whereby the distance between 
segments of said stator leaf and an adjacent rotor leajf may 
be varied. 

17. —In a condenser, a stator leaf comprising a rigi<l por¬ 
tion and a series of yielding portions, a rotor leaf and pleans 
whereby the distance between said yielding portions and 
the adjacent rotor leaf may be independently variedt 

18. —A plate for an electrical condenser provided with 
narrow slots dividing said plate into a plurality of sdctors, 
said slots being equal in length to a substantial fraction of 
the radius of said plate, whereby the bending of one of 
said sectors out of the plane of said plate will slighthj- vary 
the capacity of such condenser. 

The above claims have just come to the attention of attor¬ 
ney for petitioner, and it is believed that the first'three 
claims are involved in Interference 56,175, and that the last 
claim, numbered 18, is involved in Interference 56,17^. It 
has therefore been held by the Patent Office that the claims 
are patentable, and no further argument need be presented 
on that point. 

A mere glance at the Freese drawings will show that the 
claims are readable thereon. For example, in clajm 15 
the plate 20 is 4 ‘provided with a plurality of perforations 
21”. These perforations leave portions between the ‘f radi¬ 
ally disposed sections” which, as will be apparent 

196 to anyone skilled in this art, are readily adjustable, 
and were so adjusted by Freese as set forth in his 

affidavits on file in this case. 

Likewise claim 16 reads on Figure 3, since it has a;rigid 
central member or portion with a series of segments at¬ 
tached thereto which are the portions between the perfora¬ 
tions 21, and these portions are adjustable to vary the dis¬ 
tance between the segments of the stator plate or le^f 20, 
and adjacent rotor plate or leaf. 

Likewise claim 17 reads on the Freese structure, because 
the stator leaf, 20 has a rigid portion around the periphery 
and at the center, and a series of yielding portions between 
the perforations 21, which yielding portions may eabh be 
adjusted independently one of the other. 

8—6242a 

i 

i 
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Claim 18 reads on the Freese structure for the reason 
that in the Freese condenser there is a plate having narrow 
slots or perforations 21 which divide the plate into a plu¬ 
rality of sectors. These slots are shown as more than half 
of the radius of the plate, and therefore they are equal in 
length to a substantial fraction of the radius of the plate. 
This claim savs, 

v 7 

“whereby the bending of one of said sectors out of the plane 
of said plate will slightly vary the capacity of such con¬ 
denser’ ’ 


and this is true of Freese. “The bending” of one of these 
sectors will vary the capacity of the condenser. This claim 
certainly reads on Freese, whether or not Freese makes 
mention of the fact, because the words, “whereby the bend¬ 
ing” is a contingent operation; and certainly, if the sec¬ 
tors between the perforations 21 are bent, and they certainly 
can be and were bent by Freese, he is clearly entitled to 
make this claim. 

Respectfully submitted, 

' A. D. T. LIBBY, 

Attorney for Petitioner. 

Newark, N. J., August 14, 1931. 


197 [Stamp:] U. S. Patent Office, Mail Division, Aug. 
15, 31. 

[Stamp:] U. S. Patent Office, Docket Division, Aug. 15, 
1931. 


In the United States Patent Office. 

Petition to Suspend Pending Interferences for Determina- 

nation of Petitioner’s Rights. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Now comes Frank G. Freese, by his attorney, A. D. T. 
Libby, and respectfully petitions the Hon. Commissioner 
of Patents to suspend all proceedings in Interferences Nos. 
56,172; 56,173; 56,174; 56,175; until your Petitioner’s rights 
to be a party to said Interferences; as set forth in Petition 
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of July 28, 1931, for special hearing and affidavit a 
thereto, with respect to Petitioner’s application Serial No. 
513,403 (Reissue), filed February 4, 1931; can be acted 
on and determined. 

Respectfullv submitted, 

A. D. T. LIBBY, j 

Attorney for Petitioner. 

Newark, N. J., August 14, 1931. j 

i 

198 [Stamp:] U. S. Patent Office, Commissioner’s Of¬ 
fice, Copy Mailed, Aug. 27, 1931. 

E.JjLG. 

Department of Commerce, United States Patent Office, 

Washington. 

Address onlv the Commissioner of Patents, Washington, 
D. C. j 

August 27, 1931. 

Ex parte Frank G. Freese. Reissue No. 513,403. |Filed 

February 4, 1931, Radiocondenser. 

Recorded Vol. 157, P. 749. I 

A petition has been filed in this case, the claims of which 
were finally refused on July 23, 1931 and in which aippeal 
was taken July 29, 1931, that the proceedings in certain 
specified interferences be suspended until this applicant’s 
right to be a party to such interferences can be acted upon 
and determined. 

Accompanying the petition is a proposed amendment con¬ 
taining* certain claims which it is asked be added t!o the 
case for consideration on the present appeal, if they are not 
found allowable by the examiner. 

Of these claims the first three are stated to be counts of 
the issue of one of the interferences and the other is ^tated 
to be a count of the issue of one of the other interferences. 
It is noted that in the remarks accompanying the amend¬ 
ment it is stated that the claims “have just come to t^ie at¬ 
tention of the attorney for the petitioner”. It is further 
noted that the attorney for this applicant was the attorney 
for the party Newmann, whose application was at one; time 
involved in one or more of the aforesaid interferences.! 
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The question whether this application could be included 
in any of the interferences above mentioned, even if the 
claims were found to be allowable therein, is one to be 
determined under the provisions of Rule 129. 

The examiner should not, however, call the attention 
of the examiner of interferences to this case, in accordance 
with the provisions of that rule, unless he is clearly of the 
opinion that the claims are not only properly readable upon 
this application but the grounds upon which the appealed 
claims were rejected are not applicable to these 
claims. 

199 On the other hand, if he is of the opinion that the 
claims are properly readable upon applicant's origi¬ 
nal disclosure but cannot be allowed therein for the same 
reasons as the appealed claims, then no reason is seen why 
the amendment may not be entered for the purpose of ap¬ 
peal and the proposed claims included in that appeal. 

If the proposed amendment would require further con¬ 
sideration and necessitate the reopening of the case for 
further prosecution, it should not be entered. * 

The petition that the proceedings in the interferences be 
suspended is denied. 

i THOMAS E. ROBERTSON, 

Commissioner. 

Albion D. T. Libbv, 98 Warren Street, Newark, N. J. 

200 Paper No. 12. 


Mailed Sep. 4, 1931. 

Department of Commerce, United States Patent Office, 

Washington. 


Before the Board of Appeals. 

In re Application of Frank G. Freese. Serial No. 513,403. 
Filed Feb. 4, 1931. Radio Condenser. 


Attornev: Albion D. T. Libbv, 98 Warren St., Newark, 
N. J. 


Examiner 7 s Statement. 


Applicant appeals from the final rejection of claims 3 
to 10, inclusive, 13, and 14, which follow: 
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3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping! rela¬ 
tions to change the capacity of the condenser, at lea$t one 
of said blades being of such structural character as tb per¬ 
mit relative displacement at different local portions thjereof 
into stable capacity-varying settings to effect corresponding 
capacity adjustments of the condenser. 

4. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping! rela¬ 
tions to change the capacity of the condenser, at lea^t one 
of said blades having such flexible property as to permit 
bending thereof at a plurality of local portions of the [blade 
to provide stable capacity-varying settings for effecting 
minor capacity adjustments of the condenser. 

o. A condenser comprising, in combination, a plate), and 
a second plate variable in position in one direction relative 
to said first plate, at least one of said plates being of; such 
structural character as to permit relative displacement 
thereof in another direction at a plurality of local portions 
of said plate into corresponding stable capacity varying 
settings which effect minor corrections of the capacity be¬ 
tween said plates at a plurality of positions in the setting 
thereof. 

201 6. A variable condenser comprising, in combina¬ 

tion, relatively movable plates mutually spaced to 
include an interposed dielectric, at least one of said plates 
being of flexible material bendable transversely to the j}l ane 
of said movement at a plurality of local portions of the 
plate into stable settings which vary the transverse dimen¬ 
sions of the dielectric at corresponding points to effecj: cor¬ 
rections of the capacity of the condenser at a plurality of 
positions in the settings thereof. 

7. In a variable capacity condenser including relatively 
movable condenser elements comprising a stator and a irotor 
capable of producing a certain capacity curve, at least one 
presetting plate capacitatively associated with at leas^t one 
of the condenser elements, said presetting plate being of 
such structural character as to permit displacement thereof 
at a plurality of local portions of said presetting platb into 
stable capacity-varying settings which effect corrections of 
said capacity curve. 

8. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela- 
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tions to change the capacity of the condenser, at least one 
of said blades being changeable in shape to change the ca¬ 
pacity of the condenser without changing the amount of 
overlap between the blades, and means included in said con¬ 
denser for changing the shape of said blade. 

9. A variable condenser comprising a fixed section made 
up of spaced plates and a movable section made up of 
spaced plates adapted to be interleaved with the plates of 
the fixed section to vary the capacity of the condenser, and 
means whereby a predetermined area of at least one of the 
plates of the fixed section may be adjusted toward and from 
the adjacent plate of the movable section to adjust the ca¬ 
pacity of the condenser. 

10. A condenser comprising in combination, a plate, at 
least a second plate variable in position in one direction 
relative to said first plate, and means for deforming one of 
said plates in another direction to effect minor variations 
of the capacity between said plates at any desired position 
in the setting thereof without affecting the capacity of said 
condenser at settings corresponding to less capacity. 

13. In an electrical condenser for use in radio circuits, 
sets of opposed plates relatively movable one with respect 
to the other; means for securing separation of radio sta¬ 
tions particularly at the high frequency end of the broad¬ 
cast wave band, and also means for slightly changing the 
capacity of the condenser to compensate for capacity varia¬ 
tions in the circuit wherein the condenser is used, thereby 
simultaneously obtaining more perfect resonance of tuning 
in all the tunable circuits wherein the condenser is used: 
said means including a plurality of perforations arranged 
over the area of at least one or more of the plates of one of 
said sets of opposed plates, whereby the perforations are 

in non-axial arcuate alignment and the material be- 
202 tween the perforations is easily bendable as and for 
the purpose described. 

14. In an electrical condenser for use in radio circuits, 
sets of opposed plates relatively movable one with respect 
to the other; means for compensating for variations in the 
construction of the condenser and in the circuit in which 
the condenser is to be used, whereby more perfect resonance 
of tuning may be simultaneously obtained in all the tunable 
circuits wherein the condenser is used, said means com¬ 
prising a plurality of perforations in one or more plates of 
at least one of said sets of plates, said perforations being 
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disposed so as to leave a small amount of metal therebe¬ 
tween which metal may be easily distorted as and fqr the 
purpose described. 

The claims are rejected on two grounds—(1) That no 
such showing has been made of inadvertence, accident or 
mistake as will support this broadened reissue filed i more 
than two years after the date of the original patent] (2) 
That the claims involve new matter in that they ai|e not 
supported by the disclosure of the application which |even¬ 
tuated into the patent sought to be reissued. 

The examiner’s position is fully set forth in office letters 
of Feb. 14, June 20, and July 23, 1931 and need pot be 
repeated here. 

In view of the Commissioner’s decision of Aug. 27,i 1931. 
(paper No. 11) the following action is made with respect 
to claims 15 to 18, inclusive, offered in “Petition tp add 
Claims” filed August 15, 1931. Claim 18 is broadly drawn 
to the same subject matter as the finally rejected claims. 
Claims 15, 16, and 17, however, are not readable even on 
the new subject matter applicant is attempting to intro¬ 
duce to support the finally rejected claims since these cljaims, 
15, 16, and 17, all recite means to control the plate segments 
which means is not only absent from the disclosure qf the 
original application but are not even shown in applicant’s 
affidavits and exhibits offered to supplement the! dis¬ 
closure. 

203 Claim 18 is therefore entered for consideration un¬ 
der the appeal. Claims 15, 16, and 17 are no|t ad¬ 
mitted. 

Respectfully submitted, 

OTTO B. ROEPKE, 

Examiner, Division 48. 

N:N. | 

E. E. P. 

204 074. 

Department of Commerce, United States Patent Office, 

Washington. 

Sept. 16th, 19&1. 

Petition . 

Application of Frank G. Freese. | 

Re-issue Serial No. 513,403. j 

Invention: Radio Condenser. 
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Referred to the Examiner in charge of Division 48, who 
is directed to promptly file an answer on the — day of 

-, which answer shall exhibit the reasons, if any, why 

the request of the petition hereto attached should not be 
granted. A copy of the answer should be furnished peti¬ 
tioner. 


Commissioner of Patents. 

205 [Stamp:] U. S. Patent Office, Mail Division, Sep. 
10, 31. 

[Stamp:] U. S. Patent Office, Docket Division, Sep. 10, 
1931. 

Division 48. 

In re Application of Frank G. Freese. Serial Xo. 513,403 
(Reissue). Filed February 4, 1931. For Radio Con¬ 
denser. 

Supplemental Petition to Add Claims for the Purpose of 

Interference. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Frank G. Freese, the above-named applicant, by his at¬ 
torney, A. D. T. Libby, respectfully submits this Supple¬ 
mental Petition to include claims 15, 16, and 17, set up in 
Petition filed on or about August 15, 1931. In said Peti¬ 
tion, four claims, 15, 16, 17, and 18, were presented. 

The Examiner in his Statement dated September 4, 1931, 
entered claim 18 for consideration under the appeal in 
this case dated July 28, 1931, and now pending before the 
Patent Office, but did not admit claims 15, 16, and 17. 

The Examiner has stated that claims 15, 16, and 17 4 4 all 
recite means to control the plate segments”. Your 

206 Petitioner considers this statement to be entirelv 
too broad. The claims have the following language: 

Claim 15: 44 and means whereby the sections may be in¬ 
dependently adjusted.” 

Claim 16: 4 4 and means whereby the distance between 
segments of said stator leaf and an adjacent rotor leaf 
may be varied.” 
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I 
j 

Claim 17: “and means whereby the distance betwben said 
yielding portions and the adjacent rotor leaf mav be in¬ 
dependently varied. ’’ 

Referring to the drawing of Freese’s original; patent 
1,597,591, it will be seen that the plate 20 is provided with 
a plurality of perforations 21 which leave portion^ of the 
plate between the radially disposed sections j thereof 
(called for by the first part of claim 15), and this construc¬ 
tion clearly provides “means whereby sections may be in¬ 
dependently adjusted”. Everyone skilled in the j art of 
making variable condensers used for radio purpose^ knows 
that the plates of a variable condenser are made iof thin 
material and that these plates are readily bendable even 
without any slots or perforations therein. Therefore it 
is obvious that the sections between the perforations 21 
of Figure 3, or between the perforations 30 of Figure 4 in 
Freese “may be independently adjusted”, and the^ r were 
so adjusted by Freese, as set forth in his affidavits tci which 
reference was made in petitioner’s original petitioii 

It is very clear from Freese’s original drawing, that his 
condenser comprises a stator leaf having a rigid Central 
member and a series of segments attached thereto'. The 
perforations 21 form narrow segments therebetween and 
therefore means are provided “whereby the distance be¬ 
tween the segments of said stator leaf and the adjacent 
rotor leaf may be varied” as called for by claim ^6, and 
“independently varied” as called for by claim 17. 
207 It is not seen how the Examiner can sav thai these 
claims are not readable on the Freese structure. In 
anv event, even if the Examiner will not concede that the 
above argument is a sound one, the claims should be en¬ 
tered for the purpose of appeal (Miel v. Young, 126 1 0. G. 
259). | 

Respectfully submitted, i 

A. D. T. LIBBY, j 
Attorney for Freese. 

Newark, N. J., September 9, 1931. 
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208 Paper No. 14. 

Mailed Sep. 21, 1931. 

Department of Commerce, United States Patent Office, 

Washington. 

Before the Board of Appeals. 

In re Application of Frank G. Freese. Serial No. 513,403. 
Filed Feb. 4, 1931. “Radio Condenser”. 

Attorney: Albion D. T. Libbv, 98 Warren St., Newark, 
N. J. 


Examiner's Supplemental Statement. 

Claims 15, 16, and 17 all claim means whereby the sec¬ 
tions may be adjusted. 

These claims are counts of an interference to which ap¬ 
plicant wishes to be added. The applications involved in 
this interference all show some means, such as screws en¬ 
gaging each section, for adjusting the sections independ¬ 
ently. In view of the origin of these claims and the show- 
ing of the application in which they originated the claims 
cannot be interpreted broadly enough to read on the dis¬ 
closure of Freese. See Lindley v. Shepherd, No. 2,033, 
370 0. G. 513. 

The Examiner further considers Freese unable to make 
the claims since in order to read these claims on his dis¬ 
closure the openings between sections have to be positively 
claimed as means which is objectionable since it is the 
claiming of an intangible element. 

Respectfully submitted, 

E. W. HEISS, 
Examiner, Division 48. 

EEN: P. 

N%C. 

209 [Stamp:] U. S. Patent Office, Mail Division, Sep. 

29, 31. 

[Stamp:] U. S. Patent Office, Docket Division, Sep. 29, 
1931. 
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Division 48. 

In re Application of Frank G. Freese. Serial No. 5|3,403 
(Reissue). Filed February 4, 1931. For Radio! Con¬ 
denser. 

Supplemental Petition to Add Claims for the Purpose 

of Interference. 

j 

Hon. Commissioner of Patents, 

Washington, D. C. j 

Sir: ! 

Frank G. Freese, the above-named applicant, by his at¬ 
torney, A. D. T. Libby, respectfully submits this Supple¬ 
mental Petition to include the following claim as appli¬ 
cant’s claim 19: 

19. In a stator leaf, a rigid central member and a ^eries 
of flexible segments attached thereto. 

i 

Attorney for Petitioner wishes to apologize for [what 
seems to be piece-meal action in presenting this additional 
supplemental petition for one claim, but this claim has 
just come to the attention of the attorney today, anc| this 
Petition is being filed promptly in the hope tljat it 
210 will be before the Commissioner for action along 
with the Supplemental Petition dated September 9, 

1931 * . . . | 
Attorney for Petitioner has been informed that this claim 

has been held by the Patent Office to be patentable, and 

therefore an argument on this score is not necessary. 

Referring to the Freese drawing, Figure 3 slio\i r s a 

stator plate, the central portion of which is rigid anc} the 

plate has a series of segments separated by the slots 21, 

which segments are flexible and connected to the figid 

central portion. 

Your Petitioner asks to have this claim entered foi[ the 
purpose of allowance with the appeal now pending. 
Respectfully submitted, 

A. D. T. LIBBY, 
Attorney for Freeze. 

Newark, N. J., September 28, 1931. | 
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211 [Stamp:] U. S. Patent Office, Commissioner's Office, 

Copv mailed, Oct. 2, 1931. 

E.M.G. 

Department of Commerce, United States Patent Office, 

Washington. 

Address onlv The Commissioner of Patents, Washing¬ 
ton, D. C. 

October 2, 1931. 

Ex parte Frank G. Freese. Serial Xo. 513,403. Filed 
February 4, 1931. Radiocondenser. 

Recorded Yol. 157, P. 818. 

On August 27, 1931 the Commissioner denied a petition 
that certain interferences be suspended pending the deter¬ 
mination of this applicant’s right to be a party thereto. 
In that decision it was stated what action the examiner 
should take with reference to certain proposed claims. 
The Examiner, holding that applicant could not make these 
claims, has filed a supplemental answer to the appeal to 
the Board. 

Applicant, on September 29, 1931, presented a further 
amendment containing an additional claim numbered 19. 
It is obvious this piece-meal prosecution should not be per¬ 
mitted, but since no date of hearing on the appeal has been 
set and with the understanding the case will not be further 
changed, the examiner may treat that amendment in ac¬ 
cordance with the statement in the Commissioner’s deci¬ 
sion of August 27th. 

WM. A. KINNAN, 
Acting Commissioner. 


Albion D. T. Libby, 98 Warren Street, Newark, N. J. 

212 260. 

Div. 48. Room 212 Annex. N: AEG. Paper Xo. 16. 

Department of Commerce, United States Patent Office, 

Washington. 

Address only “The Commissioner of Patents, Washing¬ 
ton, D. C.,” and not any official by name. 
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Serial N».£'A ? ^|' 3 P*f* rHo / 7 

Amendment C 

Viled __.l££eZZ. 18 3 S 


In re application of 


Division 48. 


Frank G. Freese, 


Serial Ho. 513,403, 


Filed: February 4, 1931, 


For: RADIOCONDENSER. 


Hon. Commissioner of Patents, 


ctobet 20, 1931. 


Washington, D. C. 


Sir: 


In response to Office Action of October 19,jplease add 


the following claims: 


15- A variable condenser havipr^one of the 


plates thereof formed Jjr^adially disposed 


sections, and mearfs whereby the sections may 


be ind< 


fently adjusted, 


16- In a condenser, a stator 


a rigid central member 


or^egr comprising 
a series of seg¬ 


ments attached ttyMfeto, and means whereby the 
distance between segments of said stator leaf 


Ljacent rotor leaf may be varied. 


\ 
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17^ In a condenser, a stator leaf cox 


feing 


a rigid portion and a seriescrf^yielding por¬ 
tions, a rotor leaf an^tfeans whereby the dis- 
taace between sald'yielding portions and the 
adjacent rpttfr leaf may be independently varied. 


18— A plate for an electrical condenser pro¬ 
vided with narrow slots dividing said plate 
into a plurality of sectors, said slots being 
equal in length to a substantial fraction of 
ths radius of said plate, whereby the bending 
of one of 8aid sectors out of the plane of 
said plate will slightly vary the capacity of 
such condenser. 

i ^ a stator leaf, a rigid central member 
and a series of flexible segments attached 
''thereto.___ _ 

The above claims 15 to 18 inclusive were included in 
applicant's petition dated August 14, 1931; and claim 19 
was included in applicant*s supplemental petition dated 
September 38, 1931. 

Respectfully submitted- 
Attorney for applicant. // 


214 
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All communications respecting this application should 
give the serial number, date of filing, and name of the 
applicant. 

Mailed Oct. 19, 1931. 

Please find below a communication from the Exafiriner 
in charge of this application. 

THOMAS E. ROBERTSON, j 

Commissioner of Patents. 

I 

Applicant: Frank G. Freese. 

Ser. No. 513,403. ! 

Filed Feb. 4, 1931. i 

For Radiocondenser. 

Albion D. T. Libby, 

98 Warren St., 

Newark, New Jersey. 

Since claims 15 to 19 inclusive were presented as;part 
of supplementary petitions those that are admissible! can¬ 
not be entered. 

The petitions should have been accompanied by regular 
proposed amendments. The claims cannot be entered 
from the petitions. j 

Applicant should file, immediately, a proposed anjend- 
ment in regular order so that the admissible claims mav 
be entered in the case. 

E. W. HEISS, | 
Examiner. 

E. E. N. ‘ 

(Here follow photolithographed pages 213 and 214j) 
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Paper No. 18. 


Department of Commerce, United States Patent Office, 

Washington, D. C. 

Mailed Oct. 23, 1931. | 

. 

Before the Board of Appeals. 

In re Application of Frank G. Freese. Serial No. 513]403. 
Filed Feb. 4, 1931. Radio Condenser. 

Examiner’'s Supplemental Statement. 

Claim 19 is admitted for consideration under the appeal. 
In the examiner’s opinion claim 19 does not read on; the 


l 

i 

i 

i 
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original disclosure of Freese, Fig. 3, since the segments 
separated by slots 21 are not flexible in the sense contem¬ 
plated by the claim since they are joined by a ridge to 
stiffen them and prevent movement. 

Respectfullv submitted, 

1 * OTTO B. ROEPKE, 

Examiner, Division 48. 

EEN: P. 

E. E. N. 

216 201-a. 

Appeal No. 3177. Paper No. 19. Notice of Hearing-. 

Department of Commerce, United States Patent Office, 

Washington. 

Address only The Commissioner of Patents, Washing¬ 
ton, D. C. 

1 November 6, 1931. 

Sir: 

The case of Frank G. Freese, Serial No. 513,403, will be 
heard bv the Board of Appeals on the 30th dav of March, 
1932. 

The hearings will commence at 9.30 A. M. and as soon 
as the argument in one case is concluded the succeeding 
case will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes: 

Inter partes appeals: Interlocutory and final hearings 
when no testimony has been taken, thirty minutes each 
side; final hearing when testimony has been taken, one hour 
each side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair 
opening must be made. 

Briefs in inter partes appeals must be filed in accord¬ 
ance with the provisions of Rules 144 and 163. 

Respectfully, 

THOMAS E. ROBERTSON, 

Commissioner of Patents . 
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To: Mr. Albion D. T. Libbv, 98 Warren St., Nevjark, 
N. J. 


217 LStamp:] U. S. Patent Office, Mail Division, Oct. 
30,31. | 

[Stamp:] U. S. Patent Office, Division 48, Oct. 31, l|931. 


Serial No. —. Paper No. 20. Letter —. Filed 


For Board of Appeals Ers. Supp. Stat. Oct. 23/31]. 


Division 48. 

In re Application of Frank G. Freese. Serial No. 513,403. 
Filed February 4, 1931. For Radio Condenser. 

October 29,1931. 

i 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: | 

Since the Examiner has filed his statement and supple¬ 
mental statements in the above-entitled case, it is asked that 
the same be set for hearing at the very earliest (late 
possible. 

This is a reissue case, and it is applicant’s contention 
that the claims on appeal are claims which are now involved 
in several interferences, and applicant desires to have his 
right to enter these interferences settled with the shortest 
possible delay. 

Respectfullv submitted, 

A. D. T. LIBBY, 

Attorney for Applicanf. 

i 

218 201-a 

i 

i 

Appeal No. 3177. Paper No. 21. Notice of Hearing -j—. 


Department of Commerce, United States Patent Office, 

Washington. 

Address only the Commissioner of Patents, Washington, 

D. C. 
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, November 14, 1931. 

Sir: 

The case of Frank G. Freese, Serial No. 513,403, will be 
heard by the Board of Appeals on the 30th day of Novem¬ 
ber, 1931. 

The hearings will commence at 1:30 P. M. and as soon as 
the argument in one case is concluded the succeeding case 
will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allpwed for arguments is as follows: 

Ex parte cases, thirty minutes; 

Inter partes appeals: Interlocutory and final hearings 
when no testimonv has been taken, thirty minutes each 
side; final hearing when testimony has been taken, one hour 
each side. 

By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair open¬ 
ing must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Pules 144 and 163. 

Respectfully, 

; " THOMAS E. ROBERTSON, 

Commissioner of Patents. 

To Mr. Albion D. T. Libby, 98 Warren St., Newark, N. J. 

219 [Stamp:] U. S. Patent Office. Board of Appeals, 

Nov. 30, 1931. 

Appeal No. 3177. Paper No. 22. Brief —. 

In the United States Patent Office. 

Before the Board of Appeals. 

In re Application of Frank G. Freese. Serial No. 513,403 
(Reissue). Filed February 4, 1931. For Radio Con¬ 
denser. 

Applicant’s Brief. 

Statement of the Case. 

This case involves the reissue of Patent 1,597,591, issued 
August 24,1926, to Frank G. Freese, on an application filed 
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February 6, 1925. The device involved is a condenser 
adapted for use in the tunable circuits of a radio receiving 
set. 

The applicant Freese, at the time of filing his application 
on February 6, 1925, was 64 years old, but knew litile or 
nothing about the laws of electricity, and especially j those 
relating to radio communication. However, like | thou¬ 
sands of others in the early days of broadcasting, Ike be¬ 
came interested in radio and the reception of | radio 
220 messages or programs. His first experiments with 
radio were with a crystal set in 1923, but during the 
latter part of 1923 or early in 1924, be built a two-tube set, 
utilizing two tunable circuits therein and using tuning con¬ 
densers which were then on the market. 

He found much difficulty in tuning in different stations, 
especially at the high-frequency or low-reading end qf the 
dials, and he therefore started to experiment with wa\js and 
means for getting the distribution of the plate area of the 
semi-circular plate condensers, which were the ones tlien on 
the market, in order to get a proper separation of stations. 
While doing this, he also wanted to get his dials to! read 
alike for reasons which will be later amplified. 

All of these facts are set forth in applicant’s oath accom¬ 
panying his reissue application, wherein it is shown ttyat he 
was able, by reason of him improved forms of condefisers, 
to get a distribution of the plate area so that he coul<$ tune 
in at least 72 broadcast stations. This, it is submitted, was 
a wonderful achievement for this elderly gentleman. The 
facts sworn to by Mr. Freese in his oath are further Ampli¬ 
fied bv his affidavit and exhibits attached thereto which 
accompanied the amendment dated April 7, 1931. ! The 
Board’s attention is directed particularly to this oath and 
affidavit by Freese. The oath sets forth the troubles ijie had 
in getting his original patent, and in order that the ^oard 
may thoroughly understand the treatment received by ap¬ 
plicant, a history of his original patent, with the one refer¬ 
ence, British patent 5371, of December 16, 1915, is attached 
hereto as Exhibit A. 

By referring to this history^ it will be seen from thq first 
and only Office Action on the merits, that the Exafniner 
stated, after rejecting the claims: 



130 RADIO CONDENSER CO. ET AL. VS. C. P. COE. 

“The reference is not at all like the applicant’s device but 
it reads exactly on the applicant’s claims.” 

221 Following this, all the claims were canceled and the 
two specific claims of the patent were inserted and 

the case went to issue. Freese was thus handed a patent 
with two specific claims therein, which in no wise covered 
his real improvements; i. e., 

a. Separation of stations. 

b. Means for slightly altering the capacity to get dials 
to read alike, or compensation of the capacity characteris¬ 
tics of the condenser. 

The first advantage is set forth in a number of places in 
his original patent; for example, in lines 10 to 14, page 1; 
lines 24 to 40, J)age 1; lines 80 to 102, page 1. The second 
advantage is referred to in lines 11 to the end of the speci¬ 
fication on page 2, particularly in lines 23, 24, and 25. 

It is the contention of the Primary Examiner that: 

1st. the claims involve new matter and are not supported 
by the disclosure of the original application. 

2nd. Applicant is not entitled to a reissue because the 
same was not filed within two years after allowance of his 
patent. 

In order to assist the Board in understanding what changes 
were made in the specification on the reissue application, a 
copy of the patent is attached hereto as Exhibit B, on which 
are marked in ink the changes and additions to the specifi¬ 
cation. 

The claims involved in this appeal, are as follows: 

3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at least one 
of said blades being of such structural character as to per¬ 
mit relative displacement at different local portions thereof 
into stable capacity-varying settings to effect correspond¬ 
ing capacity adjustments of the condenser. 

222 4. In radio apparatus, a variable condenser in¬ 
cluding blades relatively movable into different over¬ 
lapping relations to change the capacity of the condenser, 
at least one of said blades having such flexible property as 
to permit bending thereof at a plurality of local portions 
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of the blade to provide stable capacity-varying settings for 
effecting minor capacity adjustments of the condenser. 

5. A condenser comprising, in combination, a platb, and 
a second plate variable in position in one direction relative 
to said first plate, at least one of said plates being ofj such 
structural character as to permit relative displacement 
thereof in another direction at a plurality of local portions 
of said plate into corresponding stable capacity varying 
settings which effect minor corrections of the capacity be¬ 
tween said plates at a plurality of positions in the setting 
thereof. 

6. A variable condenser comprising, in combination, re¬ 
latively movable plates mutually spaced to include an inter¬ 
posed dielectric, at least one of said plates being of flexible 
material bendable transversely to the plane of said move¬ 
ment at a plurality of local portions of the plate into Stable 
settings which vary the transverse dimensions of the di¬ 
electric at corresponding points to effect corrections of the 
capacity of the condenser at a plurality of positions ijn the 
settings thereof. 

7. In a variable capacity condenser including relatively 
movable condenser elements comprising a stator and a 
rotor capable of producing a certain capacity curve, at| least 
one presetting plate capacitatively associated with at | least 
one of the condenser elements, said presetting plate being 
of such structural character as to permit displacement 
thereof at a plurality of local portions of said presetting 
plate into stable capacity-varying settings which effect cor¬ 
rections of said capacity curve. 

8. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping'rela¬ 
tions to change the capacity of the condenser, at least one 
of said blades being changeable in shape to changb the 
capacity of the condenser without changing the amount of 
overlap between the blades, and means included in said 
condenser for changing the shape of said blade. 

9. A variable condenser comprising a fixed section piade 
up of spaced plates and a movable section made bp of 
spaced plates adapted to be interleaved with the platps of 
the fixed section to vary the capacity of the condenserj and 
means whereby a predetermined area of at least orfe of 
the plates of the fixed section may be adjusted towarb and 
from the adjacent plate of the movable section to adjust 
the capacity of the condenser. 

i 

i 
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223 10. A condenser comprising in combination, a 

plate, at least a second plate variable in position in 
one direction relative to said first plate, and means for de¬ 
forming one of said plates in another direction to effect 
minor variations of the capacity between said plates at any 
desired position in the setting thereof without affecting the 
capacity of said condenser at settings corresponding to less 
capacity. 

13. In an electrical condenser for use in radio circuits, 
sets of opposed plates relatively movable one with respect 
to the other; means for securing separation of radio sta¬ 
tions particularly at the high frequency end of the broad¬ 
cast wave band, and also means for slightly changing the 
capacity of the condenser to compensate for capacity varia¬ 
tions in the circuit wherein the condenser is used, thereby 
simultaneously obtaining more perfect resonance of tuning 
in all the tunable circuits wherein the condenser is used; 
said means including a plurality of perforations arranged 
over the area of at least one or more of the plates of one of 
said sets of opposed plates, whereby the perforations are in 
non-axial arcuate alignment and the material between the 
perforations is easily bendable as and for the purpose 
described. 

14. In an electrical condenser for use in radio circuits, 
sets of opposed plates relatively movable one with respect 
to the other; means for compensating for variations in the 
construction of the condenser and in the circuit in which 
the condenser is to be used, whereby more perfect reso¬ 
nance of tuning mav be simultaneouslv obtained in all the 
tunable circuits wherein the condenser is used, said means 
comprising a plurality of perforations in one or more plates 
of at least one of said sets of plates, said perforations being- 
disposed so as to leave a small amount of metal therebe¬ 
tween which metal may be easily distorted as and for the 
purpose described. 

15. A variable condenser having one of the plates thereof 
formed in radially disposed sections, and means whereby 
the sections may be independently adjusted. 

16. In a condenser, a stator leaf comprising a rigid cen¬ 
tral member and a series of segments attached thereto, 
and means whereby the distance between segments of said 
stator leaf and an adjacent rotor leaf may be varied. 
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17. In a condenser, a stator leaf comprising a rigi4 por¬ 
tion and a series of yielding portions, a rotor leaf and 
means whereby the distance between said yieldingj por¬ 
tions and the adjacent rotor leaf may be independently 
varied. 

224 18. A plate for an electrical condenser provided 

with narrow slots dividing said plate into a plurality 
of sectors, said slots being equal in length to a substantial 
fraction of the radius of said plate, whereby the bending 
of one of said sectors out of the plane of said plati will 
slightly vary the capacity of such condenser. 

19. In a stator leaf, a rigid central member and a series 
of flexible segments attached thereto. 

Claims 3 to 7 inclusive, are claims substantiallv the Isame 
(except for the words “at least” appearing therein) as 
those involved in Interference 56,172, involving at thej time 
it was declared, December 21, 1927, fourteen parties, j 

Claims 8, 9, and 10, are the same (except for the Words 
“at least” appearing therein) as those involved in Inter¬ 
ference 56,173. 

Claims 13 and 14 are claims added by amendment dated 
February 9, 1931. j 

Claim 18 was included in the petition to add claims, dated 
August 14, 1931, and was included in the amendment of 
October 20,1931, conforming to the Office Action of October 
19, 1931. The Examiner, in his Statement of September 
4, 1931, said: ! 

“Claim 18 is broadly drawn to the same subject matter 
as the finally rejected claims * * * Claim 18 is therefore 
entered for consideration under the appeal.” 


and this claim should have been included by him in hi^ list 
of claims in his Statement of September 4, 1931; likewise, 
claim 19, which was admitted under consideration for appeal 
bv the Examiner in his letter of October 23, 19^1. 
225 Claims 15, 16, and 17, which are found in appli¬ 
cants petition to add claims, dated August 14, |L931, 
are not before the Board on appeal for the reason tha^ the 
Examiner in his supplemental statement of September 21, 
1931, stated that these claims are the counts of an inter¬ 
ference, the applications of which all “show some mgans, 
such as screws engaging each section, for adjusting the 
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sections independently”. Because of this explanation by 
the Examiner a$ to the meaning of these claims as above set 
forth, and elsewhere in his supplemental statement, they 
are not urged in this appeal. 

Before entering into the discussion of the merits of the 
case, attorney for applicant desires to correct a wrong im¬ 
pression which might be drawn from the third paragraph 
of the Commissioner’s Decision of August 27, 1931. It 
appears from what the Commissioner said, that there was 
some doubt in his mind about the truth of the statement, 
“The above claims have just come to the attention of 
attorney for the petitioner”, made by attorney for appli¬ 
cant. The quoted statement is based on the following facts, 
which mav be verified bv the Patent Office records which 
will show that applicant’s present attorney was the attor¬ 
ney for the party Newman, but that he was involved in only 
Interferences 56,172, and 56,173, and had no access to Inter¬ 
ferences 56,174 and 56,175, from which attorney for appli¬ 
cant said he “believed” that the claims set forth in the 
petition of August 14, originated, and referred to in the 
next to the last paragraph on page 2 of the petition of 
August 14, 1931 (it has already been pointed out that claims 
3 to 7 inclusive are similar to those in Interference 56,172; 
and claims 8, 9, and 10 are similar to those in Interference 
56,173, to which applicant’s attorney then representing New¬ 
man, had access). It may be said that Newman dropped 
out of these interferences because his conception date was 
later than the filing date of one or more of the other par¬ 
ties (see applicant’s supplemental petition of Sep- 
226 tember 28, re. claim 19). 

Argument. 

Right To Make the Claims. 

Applicant’s right to make the claims will be discussed 
first for the reason that if it should be held that he has 
no right to make the claims because of lack of disclosure 
in his original patent, then the second ground of rejection; 
i.e., that the reissue was not filed within two vears after 
the issue of the original patent, will need little consideration. 

It is asked that the Oath and Affidavit by Freese, pre¬ 
viously referred to, be carefully read in connection with the 
corrected specification forming part of this brief as Exhibit 
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B, for then it will be appreciated that the corrections [to the 
specification are clearly within the purview of Frbese’s 
invention. Most certainly, the condensers shown | espe¬ 
cially in Figures 3 and 4, as well as the exhibits referred to 
by Freese in his Oath and Affidavit, and which exhibits 
were before the Board at the final hearing, are capable 
of being adjusted to get the compensation features to which 
the claims on appeal are directed. Certainly, no one| with 
any experience at all with tuning condensers, will j deny 
that the thin segments between the openings 21 of the plate 
20 of Figure 3, and between the openings 30 in the plate 
31 of Figure 4, are readily adjustable, because in the very 
beginning of radio, the plates of tuning condensers j were 
made of relatively thin material, and Freese’s specification 
points out, lines 64-70, page 1, that the material c^f the 
plates is of “suitable metal”. 

In Tinker v. W. Eureka Mower & Reaper Mfg. Co., {L FR. 
138, the Court said: | 

‘ 4 The drawing could and should be looked at, if necessary, 
in order to explain an ambiguous or doubtful specification, 
and to make the invention capable of being understood and 
used. ‘Curtiss on Pat. Paragraph 262, Hogg v. Emerson, 
6 How. 437.’ ” j 

227 In Freese, if there is anv doubt about lines 23 to 
25, on page 2, referring to the adjustment of these 
segments between the openings 21 or 30, then the drawing 
clearly shows a construction in which the segments may be 
bent. On the other hand, if it should be held that the Origi¬ 
nal specification makes no disclosure directly or indiifectly 
of the compensating feature, then applicant certainly }s en¬ 
titled to correct the specification bv reissue to mak^ the 
description complete and to describe clearly what is sjiown 
in the drawing. This was so held by the Supreme (j^ourt 
of the United States in Eames v. Andrews, 122 U. S. 40, in 
the matter of an appeal from the Circuit Court for the| Dis¬ 
trict of Connecticut, in reissue Patent 4,372. In this [deci¬ 
sion it is stated: 

“The changes made in the amended specification did not 
enlarge the scope of the patent or describe a different inven¬ 
tion, but only supplied a deficiency in the original descrip¬ 
tion, by describing with more particularity and exactness, 
the means to be employed to produce the desired result!” 
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After discussing the additions to the specification, the Su¬ 
preme Court said: 

“There is nothing in these additions and amendments 
which either was not virtually contained by reasonable im¬ 
plication in the original description, or if new, amounted 
to more than specific and exact directions to supplement 
those contained in the original.” 

What is sought to be added to the Freese specification 
gives, if not already there, a “reasonable implication”, 
and is just a more “specific and exact direction” to describe 
what is shown in the drawing. 

Again in Rubber Co. v. Goodyear, 76 U. S. 788, the Su¬ 
preme Court said, with respect to a second reissue patent: 

“A patent should be construed in a liberal spirit to sus¬ 
tain the just claims of the inventor * * * But liberality, 
rather than strictness should prevail when the fate of the 
patent is involved, and the question to be decided is whether 
the inventor shall hold or lose the fruits of his genius and 
his labors” (Connv v. Burden, 15 Howard 269)”. 

228 The Freese patent is the first patent on a tuning 
condenser showing slotted plates for the two pur¬ 
poses heretofore set forth and should be construed in “a 
liberal spirit to sustain the just claims of the inventor”. 

In the fourteen-party Interference 56,172, seven of the 
applications were pending along with the Freese applica¬ 
tion which issued August 24, 1926. These filing dates are 
as follows: 

March 30, 1926—April 14, 1926—Julv 20, 1926—Nov. 4, 
1925—May 3, 1926—April 29, 1925—Jan. 13, 1926. 

Therefore, it will be seen that Freese's application should 
have been put in interference with these parties whose dates 
are given above, for it is clear from what' has been said, 
that the claims read on the structure shown in the Freese 
drawing. 

For example, take claim 3. Freese shows a variable con¬ 
denser including blades relatively movable into different 
overlapping relations to change the capacity of the conden¬ 
ser, and he also has at least one of the blades be of such 
structural character as to permit relative displacement at 


! 

I 
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different local portions thereof into stable capacity-varying 
settings to effect corresponding capacity adjustments of 
the condenser. By reason of the slots 21, Figure 3, and the 
slots 30, Figure 4, the small portions of metal between the 
slots permit relative displacement of these different local 
portions to effect the capacity adjustments of thje con¬ 
densers. 

It is a matter of common knowledge that even in tlfie con¬ 
struction of the ordinary plates used in the condenserj, with¬ 
out any slots whatever, the plates have to be bent or sprung 
more or less so as to get them to take as near hs pos- 
229 sible, a uniform lateral spaced arrangement spch as 
indicated in Figure 1 of the Freese patent. Because 
of the irregularity that necessarily follows in the assembly 
operations, the stator and rotor plates are not always par¬ 
allel, and a condenser manufacturer endeavors to getj these 
plates into parallel relationship. 

When the idea of compensation for the purposes hereto¬ 
fore explained came into vogue, it became customary jo slot 
the outside plates of either the stator or the rotor in the 
same manner as Freese did, as set forth in his Oatji and 
Affidavit, and to bend these slotted portions to get tljie de¬ 
sired amount of compensation. Therefore in view of this, 
it is submitted that slots such as shown in Freese Figures 
3 and 4 are put into either the stator or rotor plates, or 
both, the intervening 4 ‘local portions’’ between the! slots 
are quite apt to be displaced and would require bending any¬ 
way, even if only to get the plates centralized in pajrallel 
relationship as above explained. Freese did this, and in 
doing it, he discovered that by so doing he was able to get 
compensation; that is, he could adjust his condenser sq that 
both dials would read alike, meaning that his two tunable 
circuits were always in the best tuning position at the bame 
reading of the dial, which is compensation. It doe$ not 
require any change, whatever, in the Freese specification 
to read the claims in issue on to the Freese structure. The 
application of the remainder of the claims to the Ffeese 
drawing, is just as easy as for claim 3 which has 'been 
applied. 

For further example, take claim 19. The stator legf is 
the plate 20 of Figure 3. The rigid central member is I that 
part of the plate immediately adjacent the shaft 7, an 4 the 
‘ ‘ series of flexible segments attached thereto ’ ’ are the i seg 
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ments between the slots 21; or, reading the claim on 

230 Figure 4, calling the stator leaf a rotor leaf, we have 
a central rigid member around the shaft opening in 

the plate, and a series of flexible segments attached thereto 
and extending between the slots 30. As has been explained, 
in the first structure which Freese made, which is shown in 
Figure 1 of the photostat comprising part of his Affidavit 
on file, the slots 30 extended all the way to the periphery of 
the plate. 

It cannot be successfully denied but what these segments 
are flexible. They are adjustable, and Freese adjusted 
them all before he filed his application, and since his appli¬ 
cation was pending along with the others now involved in 
Interference, his application should have been put in inter¬ 
ference. 

Question of Reissue Being Filed More Than Two Years 
After Issuance of Original Patent. 

The Freese patent issued August 24,1926, and his reissue 
application was filed February 4, 1931. Again reference 
is made to applicant’s Oath and Affidavit which set forth 
the reasons whv he did not file his reissue any sooner. 

Certainly, an applicant for reissue has no grounds for 
applying for a reissue until the reasons come to or are 
brought to him that his original patent is defective and 
should be reissued. Revised statute 4916 begins with 
44 Whenever’’ and then goes on to sav, as more recently 
amended, that any patent wholly or partly inoperative or 
invalid, etc., “The Commissioner shall , on the surrender 
of such patent” etc. The statute also goes on to say, 44 But 
no new matter shall be introduced into the specification” 
which of necessity must be founded on and should be a de¬ 
scription of what is shown in the drawing (these matters 
have already been discussed). 

As to the time when an applicant should file his reissue 
application, attention is directed to an article, 4 4 Decree 
vs. 4 Law Lecture’ ” by William Rummler, in the 

231 Journal of the Patent Office Society, Vol. 13, #5, 
May, 1931, beginning on page 211, and particularly 

what is said about reissue patents on pages 212-3. 

In the amendment dated April 7, 1931, attorney for 
applicant has cited a large number of decisions pertinent 
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to the question of reissue of a patent more than two jyears 
after its date of issuance, and rather than repeat these, 
it is asked that this amendment be read and taken into con¬ 
sideration with and as part of this brief, particular atten¬ 
tion being directed to the following decisions: 

M'anton-Goulin Mfg. Co. v. Dairy Machinery <Sj Con¬ 
struction Co., 247 F. R. 317. 

Auto Pneumatic Action Co. v. Kindler & Collins et al, 

247 F. R. 323. j 

Stromberg Motor Devices Co. v. Zenith Carbureter 
Co., 254 F. R. 68. 

Sirocco Engineering Co. v. B. F. Sturtevant Cq., 220 
F. R. 137. 

Shipman v. Frank et al, 237 F. R. 398. (Thib last 
decision very aptly points out that 4 4 Knowledge 
must precede action”.) 

Toledo Computing Scale Co. v. Monevweight C<j., 178 
F. R. 557. 

Abercrombie & Fitch Co. & Justrite Manufacturing 
Co. v. Baldwin & John Simmons Co., 246 0. Gj. 567, 
which is quite similar to the present case. 

Van Kannel Revolving Door Co. v. Winton Hotel 
Co., 276 F. R. 234. 

Krauth et al v. Autographic Register Co. et a}, 285 
F. R. 199. 

i 

In this last decision, it is pointed out that: 

4 4 It is not new matter within the meaning of this! pro¬ 
vision to state a new use of the invention shown in the 
original ’ \ 

While in this particular cited case the reissue application 
was made within about one year and four month^, the 
statement of the invention was broadened and an explana¬ 
tion of the operation of the device added. 

See also Westmoreland Specialtv Co. et al. vs. Hbgan, 

167 Fed. 327. ! 

232 If it is held, and it is submitted that it should |be so 

held, that the claims here in issue read on the Freese 
structure, then since his application was pending whil^ cer¬ 
tain of the cases then and now involved in interference jwere 
and are still pending, the two-year rule certainly does not 
apply, and herein is the great difference between applicant’s 

i 
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position and all of the cases cited, and especially those cases 
such as Ives v. Sargent, 119 U. S. 652, and Wollensak v. Sar¬ 
gent, 151 IT. S. 221, and others mentioned by the Supreme 
Court of the United States in Webster Electric Co. v. Split- 
dorf Electrical Co., 327 0. G. 219. In this case, the Court 
said : 

“Reference is made to Wollensak v. Reiher supra, and 
other reissue cases, which, as we have seen, adopt the two- 
year time limit by analogy to the law of public use before 
application for patent; and, while it is not said in terms, the 
plain import of the citation of and reliance upon these cases 
is that the effect of the two vears ’ delav as recognized in 
those cases, may be overcome where it ‘is accounted for and 
excused by special circumstances which show it to have 
been not unreasonable;’ and, properly understood, there is 
nothing in the opinion to the contrary. 

“(3) Our conclusion, therefore, is that in cases involving 
laches, equitable estoppel or intervening private or public 
rights, the two-year time limit prima facie applies to 
divisional applications and can only be avoided by proof of 
special circumstances justifying a longer delay. In other 
words, we follow in that respect the analogy furnished by 
the patent reissue cases.” 

In the above matter quoted from this decision, which is 
one of the most important ones handed down by the Su¬ 
preme Court of the United States in recent years, the Court 
verv definitelv states that the two-vear rule is analogous 
with respect to divisional and reissue cases, and that the 
delav of over two vears “mav be overcome where it ‘is 
accounted for and excused by special circumstances which 
show it to have been not unreasonable’ and, properly under¬ 
stood, there is nothing in the opinion to the contrary.” (*) 

233 The public had not acquired any rights at the time 
Freese filed his reissue application, and neither has it 
acquired any rights at the time of this hearing, under the 
scheme of “compensation” as expressed in the claims in¬ 
volved in this appeal, for the reason that because of the 
various interferences no patent has yet issued with these 


(*) The decision referred to is the Chapman v. Wintroath 
decision. 
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claims therein. As has been said, Freese’s patent i|s the 
only one so far issued that shows a slotted plate capable 
of performing the functions and attaining the resultjs set 
forth in the claims in issue. His application was jinad- 
vertently issued by the Patent Office before the Offic^ dis¬ 
covered, something over a year later, that there were quite 
a number of other applications on file having the interfer¬ 
ing subject matter of the claims in issue. 

What the Commissioner said in ex parte Hiett, j 1907 
C. D. 33; 126 0. G. 1067, applies in the present case, j The 
cited decision does not noint out how long the delavi was 
before the reissue application was filed, but it seems clejar to 
have been a number of years, because the original patent 
was granted April 20, 1897, and the reissue application was 
not filed until after a suit, brought in 1904, was settled. 
So it is clear that the reissue application was not filed luntil 
long after the two-year period had elapsed. The Commis¬ 
sioner said: 


“So far as known no case has ever arisen involving a 
state of facts identical with that existing in the present 


case. 


j j 


The same can be said of Freese. The state of fact^ on 
which this reissue is based is different from any reissue 
case which attorney for applicant has been able to find; 
that is, the Freese drawing shows a structure whi<jh is 
capable of performing the functions and attaining 
234 all the advantages and therefore responds to alj the 
elements of the claims in issue; and his application 
was on file before any of the applications now involved in 
one or more interferences. Hiett did not move for years 
after his patent issued, and then not until certain facts! had 
been brought out in a suit against his device or mechanism 
on a patent filed after his patent had issued, during wjiich 
suit it was brought out that the affidavits filed to overcome 
Hiett were found to be faulty. Then, when Hiett found out 
the true state of affairs, he filed his reissue application. 

In Mahn v. Harwood, 112 U. S. 354, the Court held that 
any delay may be fatal, depending upon the facts of the 
case. The Court said: 

“Lapse of time may be of small consequence on an ap¬ 
plication for the reissue of a patent on account of a defec¬ 
tive specification or description, or where the original cljaim 
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is too broad. *> * * The public has the undoubted right 
to use, and it is to be presumed does use, what is not specifi¬ 
cally claimed in the patent. * * * No precise limit of 

time can be fixed and laid down for all cases. The courts 
will always exercise a proper liberality in favor of the 
patentee.” 

If the circumstances were not as thev are, then attorney 
for applicant would agree with the Court in this case, that 
the public has the right to use what is shown in the Freese 
patent as long as they did not infringe the two specific 
claims rendered him; but it must be kept in mind that there 
are a number of others trying to get the claims in issue, and 
someone is going to get a patent with these claims therein. 
A patent issued to anyone of the present interfering par¬ 
ties, who cannot prove his date of invention earlier than 
Freese, will be a patent with invalid claims therein. 
235 If Freese, as it is contended he should be, is added 
to the interferences and proves his right to the claims 
in issue, the public will be the gainer, because Freese’s re¬ 
issue will expire seventeen years from the date of his 
original patent, August 24, 1926. Whereas, should the 
claims issue to one of the present interfering parties, the 
public’s rights will not start to run until this patent issues, 
and under the course of procedure in interference cases, it 
may be two or three years yet before a patent issues. This 
means that the public will be the gainer by eight to ten 
years, if the claims should be allowed to Freese. 

When Freese found out that his patent did not sufficiently 
cover his invention, he moved promptly, and as his file 
shows, has been pressing the Patent Office for action on his 
case in order that his rights may be preserved and no in¬ 
valid patent issue to someone else. 

Under the very special circumstances surrounding this 
case, Freese should be made a party to the interference or 
interferences in which these claims are involved, and it is 
submitted that: 

(1) Freese is entitled to make these claims. 

(2) The additions to the specification are not new mat¬ 
ter, but are nothing more than “specific and exact direc¬ 
tions to supplement those contained in the original”. 

(3) Freese has “accounted for and excused *by special 
circumstances which are not unreasonable”, his delav in 
filing his reissue application. 
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Paper Mo. 1 


APPLICATION PAPERS, Feb. 6, 1935: 

PETITION (giving applicant’s post office address 
as Box #94, Woodlawn Avenue, Aldan, Pa-) and POWER OF 
ATTORNEY in usual form; no changes, 

SPECIFICATION 

See specification of patent attached; without 


change. 


CLAIMS 


Jjrd.' 

Cf-3) 


1, iIn a condenser for radio receiving seta, & 
stator iito.uding a plurality of stationary plates, a rotor 
including a plurality of semi-circular rotatable plates each 
provided with^j^plurality of perforations, 

3. Is a condenser for radio receiving sets, a 
stator including a plurality of stationary plates, a rotor 
including a plurality o& semi-circular rotatable plates, said 
rotatable plates being prodded with a plurality of perfora¬ 
tions, 

3, ! In a condenser fcfcr radio receiving sets, a 
stator including a plurality of stationary plates, a rotor 
including a plurality of semi-circularvrotatable plates, 
said rotatable plates being provided wit^ia plurality of 
perforations, said perforations arranged whereby no two of 
them will align accurated on radii struck from^he axis of 
rotation of the plates, 

4. 

stator including a plurality of stationary plates, a 


In a oondenser for radio receiving sets, & 

rot^r 
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includlnga plurality of rotatable plates, certain of sal^l 
plates being^pq^ovided with perforations for decreasing their 
metallic area. 

5. In a condbn^er for radio receiving sets, a[ 
stator including a plurality of-s^itationary plates, a rotdr 
including a plurality of rotatableple^es, the plates of i 
said stator being provided with a plurali^s^f p erforations. 

OATH j 

i 

Executed Jan. 38, 1925, and no foreign applications 
or patents recited. 


Paper Ho. 2 

REJECTION, Hay 31, 1925: 

This application has been examined. 

In claim 3 the words •of" and "accurately* are 
misspelled. 

All claims are rejected on British patent 5371 
Dec. 16, 1915, 250-41V (1 sht) The reference is not at 
all llhe the applicant's device but it reads exactly on 
the applicant's claims. 


J.R.H. Jr. 


C. D. Backus, Examiner. 


(X. 


Paper Ho. 3 

AMENDMENT A. Qct. 27. 1935J_ 

Claims cancelled and the following substituted:^ 

. 1-3. Patented claims 1-3 without change. I""”"”" 


REHARE8 

The new claims as now presented, have been speoifi- 

-s- 5^3403 ioZ 
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cally drawn to read In applicants structure, and axe now 
thought to avoid the claims in the British patent cited. 

In view of the Examiners statement that applicants device 
is not at all like the structure shown in the British patent. 
No. 5371, of Dec. 16, 1915, 250-41V cited; and also, in view 
of the distinct difference between the plate elements of 
applicants device, providing a series of tangential slots 
in the stator plates, and the v-shaped slots and concentric 
apertures in the rotor plates, for reducing the metallic 
area of the said plates, and the solid plate structure shown 
in the British patent cited, it is not deemed necessary to 
present any further argument. 

The new claims herewith submitted, are thought to 

be allowable, and an early notice thereof is solicited. 

• - 
■ e 

I ALLOWED FEB. 3, 1926 


513403 

■o7> 
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N° 5,371 


r 5s,f^ 


A.D. 1015 


Date of Application, 9th April, 1915. 

Complete Specification Left, 9th Oct., 1915—Accepted, 16th Dec., j 1915. 

PRO VISION AL Sl> ECI Fit J AT I( >N. 

Improvements in the Manufacture of Electrical Condensers. 

We, Marconi’s Wjrklkss Tklhcua rn Company, Limited, and Clifford 
Mitciikll. both of Marconi House, Str.iml, London, W.<\, Electrical Engin¬ 
eers, do hereby declare the nature of this invention to bo ;is follows:—} 

"lhis invention relates to improvements in the manufacture of electrical con- 
5 densers of the typo composed of metal plates so arranged alternately in two 
series that the amount by which the plates of one -cries overlap those pf the other 
can be varied in order to vary the capacity. 

According to our invention we make such condensers by placing Iplates in a 
mould with distance pieces between them and then running magnolia ojr like metal 
10 into the mould to form the support for the juntos after which the distance pieces are 
removed. We thus obtain bv a simple, cheap method a condenser iij which the 
plates are rigidly held. 

Dated- the 8th day of April, 11)10. 

•The Common Seal of the Marconi’s Wireless Telegraph Company, Limited, 
15 was hereto atlixcd in the presence of 

HENRY S. SAUNDERS,) A 

W. RIALL SANKEY, \ D,rectors - 

HENRY W. ALLEN, Secretary. 

CLIFFORD MITCHELL. 


20 COMPLETE SPECIFICATION 

Improvements in the Manufacture of Electrical Condensers. 

We, MaScoxi’s Wireless Telegraph Company, Limited, and! Clifford 
Mitciiell, both of Marconi House, Strand, London, W.C., Electrical Engin¬ 
eers, do hereby declare the nature of this invention and in what manner the same 
25 is to be performed, to be particularly desrril>ed ami ascertained in and by the fol¬ 
lowing statement: — 

This invention relates to improvements in the manufacture of electrical conden¬ 
sers of the type comj>osed of metal plates so arranged alternately in two series that 
the amount by which the plates o£ one series overlap those of the other can be 
3 t) varied in order to vary the capacity. 

[Price 6d] 
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N° 5,371.—AJ>. 1915. 

Improvements in the Manufacture of Electrical Condensers. 


. 1 1 — ■ ■ ■ ■ I ■ 

According to our invention we make such condensers by placing plates in a 
mould with distance pieces between them and then running magnolia or like metal 
into the mould to form the support for the plates after which the distance pieces 
are removed. We thus obtain by a simple cheap method a condenser in which the 
plates are rigidly held. 5 

Our invention is illustrated by the accompanying drawing. Figure 1 shows 
the assemblage of fixed plates a held by supporting columns b c J. Each plate a 
is of the shape shown in Figure 2 with peripheral projections These plates 
to the required number are placed in a mould with appropriate distance pieces, 
of the same shape except that they have uo projectionsarranged between them- JO 
A brass nut e is also held in the mould, Magnolia or like metal is then run into 
the mould to form the columns bed, the mould is opened and the distance pieces 
removed. By inserting filling pieces into the mould the length of the columns can 
be varied to accommodate more or fewer plates, or to allow of a smaller or greater 
spacing between the plates. 15 

Figure 3 shows the assemblage of moving plates f, each of the shape shown in 
Figure 4, held together by a half sleeve ij. The plates to the required number art' 
placed in a mould with distance pieces of the same shape between them. Metal is 
run into the mould to form the naif sleeve, the mould is opened and the distance 
pieces removed. Holes h mav be provided in the plates to enable the columns and 20 
sleeve the better to grip the plates. 

Having now particularly described and ascertained the nature of our said inven¬ 
tion and in what manner the same is to be performed, we declare that what wc claim 
is: — 

The manufacture of electrical condensers by placing in a mould a number of 25 
similar plates with distance pieces between them, running magnolia or like metal 
into the mould to form a support or supports for the plates and removing the dis¬ 
tance pieces after the metal has set substantially as described. 

Dated the Sth day of October, 1915. 

The Common Seal of Marconi’s Wireless Telegraph Company, Limited, 30 
was hereto affixed in the presence of 

W. RIALL SANKEY, ) . . 

! ALFONSO MARCONI. f Director *' 

HENRY W. ALLEN, Secretary. 

CLIFFORD MITCHELL.- 35 


Redhill: Printed for HU Majesty’s Stationery Office, by Love & Malcomson, Ltd.—1915. 
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KtASX G. FEEESE. OP ALDAN. PENNSYLVANIA. 

! 

EAEIOCONLENSER. 

Application filed February 6. 192S. Serial No. 7.384. 

This invention relates to condensers ns pose of bringing out more advantageously 
designed for use in radio receiving sets, the operation of the improved condense* - , 
and an object of the invention is to pro- Referring more particularly to the drjiw- 
vide a condenser having a plurality of mov- ings. the improved condenser comprises the <w 
able plates embodied in its rotor and a plu- stator 1 which is composed of suitable end 
rality of stationary plates in its stator as plates 2, carrying rods 3 and a plurality of 
in various approved types of condensers and stationary metal plates 4 which are formed 
in which either the plates of the rotor or of any suitable rnetal and are held in spaced 
stator are honeycombed or provided with a i-elation one to the other bv means of sqit- m 


plurality oFopemngs7or(J^ft^»e5>cHpacity nb.e washers 5. The eondenser includes ithe 
of the condenser and permitting'*more a*. - rotor G embodying the central shaft 7 which 
curate adjustment thereof for the purpose is rotatably carried by the plates 2 and car- 
of tuning in radio stations of different wave ries the rotor condenser plates 8 which jare 


lengths. 


aiso formed of any suitable'metal and al- 


In the present form of radio condensers tematc wit h tji e stator plates 4. 


dhh 


i i of this type wherein the plates of bot h t!y.-^ In t h e | < r > de? ee4 form of the inventionithe 

- ' N — rotor and the stator a re both solid.rotor plates 8 are honeycombed or prov ided 

bas-be^i Tound t hat)on certain receiving with a plurality perfor ations 9 whichfifle- ^ 
scts tfS^dial structuresyOnly about a quarter creas£>£heir metal area, w lm v g consequ ently T3 
~df~tn egraduations or the dials are 6t<wa >L_ tTecreasmiltlie capacity of the condensei^wH-J \ 
tuning in the stations.and by reduc- varies the tuning range of the condenser 
ingTEhe'metallic area of fhe T plates of thebover one in which the plates of the rotor 
nro nctensglTthe tuning adjustment of the dia^ Lare solid; for example. j Jfb 

f incrcaSS^ permitting monj accurate aci-& Referring io the/ djal shown in F igiure 80» 

jtment or the plates, and consequently^ 5 of the drawing^, it h a u^b ewt- found by >< 

er tuning in on the broadcasting station.fr-practical demonstration or experiment that 'll 
that it varies the distance between th«4 on a condenser where the plates are solid, 
aduations on the dial corresponding to the adjustment from 200 meters to 509 metiers 
differences in the wave lengths. occurtd on the dial from graduations 10 ^ 

Farther objects of the invention are that to 50, thereby bunching all of the brojad- £ 
by perforating or honeycombingithe plates • casting stations of intermediate wave * 
of the condenser, the stations oT different? lengths in a relatively small space on the v 
wave lengths are brought in bv more grad-|s.dial and condenser which resulted in cbn- & 
ual adjustment of the condenser platesfsiderable difficulty in properly tuning in 


- —i. 


ft 


.J-ftT ] by perforating 
_ I'* ? I of the condena 

>«? W " I \rnvA IpncrfliQ ft! 


fferencesin the wave lengths. occurtd on the dial from graduations, 10 ? 

Farther objects of the invention are that to 50, thereby bunching all of the brojad- £ l 
r perforating or honeycombingrtne plates • casting stations of intermediate wave | 


II tfe 
S Jt 

tee Lp 

-P- ~ c 


IV 

•H “ 

4§ 


ual adjustment of the condenser platesfsiderable difficulty in properly tuning in 
which enables the operator to obtain a finer|- styti op s where only a small meter differeice 
and more accurate tuning of the set, alsor wmiu^a between the wave lengths and ire- "*** * 
providing greater selectiveness to the set^Lquently causing confusion of one station 
and resulting in clearer signals of relatively* with another, while with th e perforat ed o r 
greater volume. | honeycombed rotor plates y ^he tuning of Ithe 

Other objects of -he invention willappeafr stations from 200 to 509 meters varied be- *»? 
in the following detail description, ana in tween the graduations 10 and 85, practical- \ 
the accompanying drawings wherein: ly doubling the adjustment necessary of the j, § 

Figure <1—is a plan view of a condenser condenser to properly tune in the respective “ ^ 
constructed in accordance with this ieven- stations and consequently permitting more ioof“ 


tion. selective and accurate tuning of the radio \ 

Figure 2—is a section through the con- receiving set t 

denser taken on the line 2—2 of Figure 1. As will be noted by reference to Figurje 2 j 
Figure 3—is a view of a modified form, of the drawings, no two of the perfoira- ] 

of the invention showing the rotor plate tions 9 have their centers on a true radius 105' 

solid and the stator plates perforated. scribed from the axis of rotation of the jro- 
Figure 4—is a detail view of one of the tatable plates, thereby providing for grad- 
rotor plates showing a modified form of ual increasing of the metallic portion of 

perforation. the plate, as it is moved between the sta- 


solid and the stator plates perforated. scribed from the axis of rotation of the ro- 
Figure 4—is a detail view of one of the tatable plates, thereby providing for grad- 
rotor plates showing a modified form of ual increasing of the metallic portion of 
perforation. the plate, as it is moved between the sta- 

Figure 5—is a view of a dial, such as tionarv plates. 

v 7 * _ .a? n . a. j w 4S • * a ^ aV. _ _■»_?_ v 


used in connection with the condenser and 
shown in the present drawings for the pur- 


In figure 3 of the drawings, a modified 
form of th*» invention is shown in which 
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the stator plates 20 are provided with a 
plurality of perforations 21. These perfora¬ 
tions 21 are shown as tangential slots but 
it is to be understood that they may be of 
i any suitable type or shape of perforation 
withour departing' from the spirit of this 
invention, and in'the condenser structure 
embodying the perforated stator plates 20 
the rotor plates 22 are solid or free from 
:o perforations. 

Tn Figure 4 of the drawings, a modified 
form of the perforated rotor plate is shown 
in which the perforations 30 are substan¬ 
tially V-shaped with the lines of conjunc- 
15 tion of their angled portions all positioned 
on an arc scribed from the axis of rotation 
of the plate 31. The particular arrangement 
of these openings permits gradual variation 
of the (rapacitv of the condenser owing to 
20 the substantially V-shape of the metallic 
portions of the plate between the respec¬ 
tive slots, the metallic ]>ortion being V- 
yhaped permits very gradual adjustment of 
the relative metallic portions of the mov- 
25 able or rotary plates. 

^^Tt is. of course, to be understood, that the 
invention may be constructed in various 
other manners and the parts associated in 
differe n t relations^ a wd - tl i oiuif i. u- u. 1 J i» - m »t 
I'A ^ any innnnrr r - rrrp f 

/ a# no »- "t c rt li in th e e ki rn s liec e u t rto up 


What I claim is: 

1. In a variable condenser for radio' re¬ 
ceiving sets, a stator including a plurality 35 
of stationary plates, said plates perforated 
with a plurality of tangential slots, said slots 
positioned on an arc scribed from the axis 
of said stator, a rotor including a plurality 
of semi-circular rotatable plates, said ro- 40 
iai able plates provided with a plurality of 
spaced apertures, and said apertures posi¬ 
tioned on a series of arcs scribed from the 

a: is of said rotor and diminishing in diam¬ 
eter as thev extend inwardly towards the 45 
axis of said rotor. 

2. In a variable condenser for radio re¬ 
ceiving sets a stator including a plurality 
of stationary plates, said plates perforated 
with a plurality of tangential slots, said 50 
slots positi- ned on an arc scribed from the 
axis of said stator, a rotor including a plu¬ 
rality of se ui-circular rotatable plates, said 
abatable piatts provided with a plurality of 
substantial')' V-shaped slots witn the lines 55 
of conjunclion of their angled portions all 
positioned oil an arc scribed from the axis 
of said rotor, and said tangential and V- 
>hapeJ slots adapted for decreasing metallic 
area of the said variable condenser inde- 80 
pendently. 

In testimony whereof I affix my signa¬ 
ture. 

FRANK G. FREESE. 


I a ^.80 found in my experiments previously referred to, that 
in making the holes or slot® in the condenser plates, the rela¬ 
tively small portions or sections of metal between said holes or 
slots became bent or displaced from the normal flat plane of the 
condenser plate, and that in adjusting these local portions or 
sections, I could readily change the capacity characteristics of 
the condenser so as to get more perfect resonance of tuning and 
separation of the stations over the range of the dial or dials. 


For example, I got excellent results In the demonstrations 
referred to by continuing the slots 21 in some of the plates all 
the way to the outer edge of the plate, thereby allowing me, on 
my first models, to shear then out. However, to make the plates 
lore rigid whereby the portions or sections between the slots 
ould better hold their adjusted position, I later made the plates 
ith closed holes or slots as shown. Therefore, in view of what 
. as been said, I do not desire to be limited in any manner, except 
• s set forth in the claims hereunto appended. 
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(4) By reason of the fact that the public has acquired no 
rights by the issuance of the claims involved, to anyone, and 
that these rights do not begin to run for the public juntil 
such patent is issued. 

236 (5) Freese has moved as rapidly as has been! per¬ 

mitted by the Patent Office in asserting his rights. 

A Ruling in accordance with these facts is asked. 
Respectfully submitted, 

A. D. T. LIBBY, j 

Attorney for Freeze. 

Newark, N. J., November 28, 1931. 

i 

(Here follow photolithographed pages 237-246.)! 

i 

247 [Stamp:] U. S. Patent Office, Board of Appieals, 

Mailed Jan. 2, 1932. 

I 

Appeal No. 3177. Paper No. 23. Decision —. 

R. E. H- 

In the United States Patent Office. i 

Before the Board of Appeals. i 

i 

Appeal No. 3177. ! 

I 

Ex parte Frank G. Freese. Application Filed February 
4, 1931. Serial No. 513,403. For Reissue of Patent)No. 
1,597,591 of August 24, 1926. Radiocondenser. | 

Hearing: November 30, 1931. j 

Mr. Albion D. T. Libby for applicant. j 

j 

This is an appeal from the action of the primary | ex¬ 
aminer finally rejecting claims 3 to 10, 13 to 17 and 19. 

Claims 3, 6 and 19 are reproduced as illustrative of j the 
matter involved. 

3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at least jone 
of said blades being of such structural character as to 
permit relative displacement at different local portions 
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thereof into stable capacity-varying settings to effect cor¬ 
responding capacity adjustments of the condenser. 

6. A variable condenser comprising, in combination, rela¬ 
tively movable plates mutually spaced to include an inter¬ 
posed dielectric, at least one of said plates being of flex¬ 
ible material bendable transversely to the plane of said 
movement at a plurality of local portions of the plate into 
stable settings which vary the transverse dimensions of 
the dielectric at corresponding points to effect cor- 

248 rections of the capacity of the condenser at a plural¬ 
ity of positions in the settings thereof. 

19. In a stator leaf, a rigid central member and a series 
of flexible segments attached thereto. 

Appellant seeks a reissue of his patent No. 1,597,591. 
The patent was granted August 24, 1926 and this applica¬ 
tion was filed on February 4, 1931, approximately four and 
one-half years after the grant of the patent. 

As all of the claims now sought would doubtless bring* 
within the patent monopoly structures not covered by the 
claims of the patent, broadened protection is obviously 
sought. We regard it well settled that a patent will not be 
reissued with broadened claims after two years have elapsed 
in the absence of special circumstances which warrant the 
delay in applying for a reissue. In our opinion there are 
no special circumstances present in this case. The reasons 
urged, for reissue are those commonly given. 

The examiner denies the claims sought not onlv on the 
ground that the application was unduly delayed but also 
on the ground that the claims cover new matter. After 
carefully considering the application as originally pre¬ 
sented it is clear that what appellant had in mind was a 
spreading of the stations on the tuning dial. Obviously 
removal of material from either the stator or rotor plates 
would tend to reduce the capacity of the condenser in a 
given setting and would thus require greater angular 
movement in shifting from one station wave length to an 
adjacent one. The affidavit and chart submitted 

249 strengthen this view. 

Paragraph 1, page 2 of the original specification 
specifies the function of the openings as “for reducing the 
capacity of the condenser”. On page 3, line 6 reference is 
made to a more gradual adjustment of the condenser plates. 
In the first paragraph of page 5 reference is again made to 
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the function of the perforations, the function as there stated 
being to ‘‘decrease their (the plates) metal area, whiclji con¬ 
sequently decreases the capacity of the condenseij and 
varies the tuning range of the condenser over one in ivhicli 
the plates of the rotor are solid; for example”. Whit ap¬ 
pellant had in mind was obviously the production 6f an 
equivalent for a condenser of fewer plates or greater!plate 
spacing. The only reference to the material of the plates 
found in the original specification is in the last paragraph 
of page 4 where it is stated that “any suitable metal” may 
be used. It was not at all essential to appellant’s purpose 
that the metal be bendable or deformable or that it [be of 
such a character that it would permanently assume any 
deformation imparted thereto. The characteristics} last 
mentioned are the essence of the claims which appellant 
now seeks. Claim 3, for instance, after reciting the struc¬ 
ture of an ordinary rotary air dielectric condenser specifies 
that “at least one of said blades being of such structural 
character as to permit relative displacement at different 
local portions thereof into stable capacity-varying sejtings 
to affect corresponding capacity adjustments Of the 
250 condenser”. The original specification defines no 
such characteristics of the material from which the 
blades are formed nor do the drawings give assistance. 
They show blades having relatively narrow portions but 
obviously there is nothing in the showing which indicates 
that the material is of a character to be displaceablb nor 
that the displacement if made will be stable. 

The chart shown has no tendenev to indicate that anv 

* i * 

bending took place in the plates of the condenser. All that 
it does show is that the stations are spread throughout the 
whole condenser range. Bendability or deformabilitjy are 
not at all essential to this spreading which, as we vihw it, 
was the only object disclosed in the original application. 

In the affidavit filed appellant avers that portions Of the 
plates were actually bent and that this characteristic was 
utilized for the purpose of compensating for variations be¬ 
tween the two like condensers. Whatever appellant may 
have done or considered his invention is wholly immaterial 
so long as no disclosure of these features was embodied in 
the application filed. 
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On page 17 of the brief it is urged that the public will 
be the gainer in case an interference is declared and Freese 
found to be the first inventor. If the matter which appel¬ 
lant now seeks to claim is disclosed in the patent it is now 
the property of the public through failure of appellant to 
claim in the patent as issued or in a seasonably tiled reissue 
application. We do not believe, therefore, that ap- 
251 pedant’s contention is tenable. 

In the first paragraph of page 7 appellant states 
that claims 15, 16 and 17 will not be urged in this appeal. 
The appeal as to these claims is therefore dismissed. 

We deem it unnecessary to discuss the remaining claims 
individually but after carefully examining the same in the 
light of appellant’s brief we are of the opinion that the 
examiner’s action with respect to all of them was sound. 

Such action is therefore affirmed. 

F. M. HOPKINS, 

A ss 1st ant Co m m i ss loner, 
EUGENE LANDERS, 

Examiner-in-Cliief , 

P. P. PIERCE, 

Examiner-in-Chief, 

Board of Appeals . 

January 2, 1932. 


252 J. R. S. 

Department of Commerce, United States Patent Office, 

Washington. 

Address onlv The Commissioner of Patents, Washing¬ 
ton, D. C. 

Ex parte Frank G. Freese. Serial No. 513,403. Filed 
February 4, 1931. Radio Condenser. 

Notice of Suit Under Section 4915 R. S. 

A suit in Equity under Section 4915 R. S., entitled Radio 
Condenser Company and Frank G. Freese, Plaintiffs, vs. 
Thomas E. Robertson, Commissioner of Patents, Defend¬ 
ant, Equity No. 54,198, involving this application, was filed 
on April 7, 1932, in the Supreme Court of the District of 
Columbia. 

T. A. HOSTETLER, 

Solicitor. 
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UNITED STATES PATENT OFFICE. 

■V. — — - - -i ■ - _ 

GEORGE JACOBS, OF DETROIT, MICHIGAN. 

VARIABLE CONDENSER. 

Application filed September 22. 1022. Serial No. 589,883. 


l'o all whom it may concern : 

Bo it known that I, Georoe Jacobs, a citi¬ 
zen of the United States of America, resid¬ 
ing at Detroit, in the county of Wayne and 
5 State of Michigan, have invented'certain 
new and useful Improvements in Variable 
Condensers, of which the following is a 
specification, reference being had therein to 
the accompanying drawings. 
io This invention relates to a variable con¬ 
denser of that class wherein a stator is com¬ 
posed of a plurality of parallel equally 
spaced members; a r6tor composed of a plu¬ 
rality of iparallel spaced members adjuSt- 
15 able relative to the members of the stator, 
and a fine adjustment member adjustable 
relative to the stator and rotor members, 
such an arrangement permitting of an ap¬ 
proximate adjustment being made between 
20 the rotor and the stator and then a minute 
adjustment made between the fine adjust¬ 
ment mdmber and tlio adjusted rotor. 

In the above class of variable condensers 
considerable trouble and inaccuracy has been 
25 incurrdd because the members of the stator 
and rotor have never been firmly braced or 
held against warping, displacement and 
other injury, consequently the dielectric 
area or capacity of the variable condenser, 
30 ev . en after an adjustment, has been uncer¬ 
tain and it is with such defects in view that 
I have devised a novel mounting for the 
movable member of a variable condenser. 

My invention particularly resides in the 
35 mounting of the rotor relative to the stator 
so that the inner edges of members compos¬ 
ing the stator or rotor will be positively held 
against displacement during adjustment of 
the rotor relative to the stator. There is no 
40 possible chance for the members of the rotor 
or statOr to become distorted and vary the 
. .. * w een the members compos¬ 

ing the stator or rotor and after the instru¬ 
ment has been set it may be depended upon 
45 without ^ny variance from the duty to be 
performed, consequently I have a better and 
more accurate variable condenser for a wire¬ 
less telephone or telegraph apparatus. 

My invention also includes a novel con- 
°0 formation of a stator or rotor member by « 
which better results may be attained. « 

The construction entering into my varia-l 
ble condenser will be hereinafter specifically 1 
described and then claimed and reference i 
55 will now be had to the drawing, wherein— 
Figure 1 is a longitudinal vertical sec- \ 


tional view of a variable condenser in ac- 
' cordance with my invention; 

: Fig. 2 is a cross sectional view of the 

l same; fi0 

i Fig. 3 is a view, on a smaller scale, of the 
' ,,ca . r en( l of the condenser showing the fine 
' adjustment member; 

Fig. 4 is a view of a portion of the front 
end of the variable condenser; 65 

Fig. 5 is a perspective view of a detached 
rotor shell ; 

Fig. 6 is a plan of a portion of a detached 
rotor insulator; 

Fig. 7 is an end view of a detached rotor 70 
member; 

Fig. 8 is a similar view of a detached 
stator member; 

Fig. 9 shows enlarged views of a portion 
of a member that may be used in connection 75 
with the stator or rotor, and 

Fig. 10 is an efid view of a detached fifte 
adj ustment member. 

T .Vl° tll ' nwin f?> the reference numerals 1 
and 2 denote end plates, preferably made of 80 
insulation material, for instance, hard rub¬ 
ber or fiber, and the upper edge of the end 
p ate l has a semi-circular enlargement or 
boss 3 provided with a circular opening 4. 

Connecting the end plates 1 and 2 and 85 
spacing said plates apart are tie rods 5 find 
(> with the tie rods 5 provided with spacing 
sleeves 7 and binding posts 8. 

Mounted between the spacing sleeves 7 of 
the tie rods 5 are (lie apertured ears or lugs 00 

9 of stator members 10, said members being 
equally spaced in parallelism and segment 
shaped in elevation with the upper curved 
edges 11 thereof disposed relative to the 
longitudinal axis of the instrument, which 95 
axis may be Considered as axially or co- 
axuidy of the opening 4 in the end plate 1. 

lie end plate 1 is adapted to be secured 
by screws 12 or other fastening means to a 
support 13 made of suitable insulation ma- 100 
tonal, said Support having a circular open¬ 
ing 14 in matched registration with the 
opening 4. 

Journaled in the openings 4. and 14 is the 
bub portion 15 of a cylindrical Shell or con- 106 
denser body 16, best shown in Fig. 5, said 
shell lniying: a Teripheral flangeJ7 a butt ing 
the encT_ plate 1. To-operating with the 
flange 17 in retaining the shell i*n engage- 
ment with the end plate 1 and the support HO 
13 JS a pointer plate 18 connected to the hub 

10 of the shell 16 by screws 19 or other fas- 


70 


7f> 


toning means. The pointer plate 18 lias a bers will be properly spaced and (irmly held, 
pointer 20 and a crank 21 provided with a particularly by the insulator material lie- 
handle 22 by which the shell or body 16 tween said members and when the rotor is 
may be rotated with the pointer 20 swing- shifted relative to the stator there will be a 
5 able relative to graduations 23 on the sup- defined relation between the stator and rotor 
port 13 above the pointer plate 18. members 10 and 32. 

The condenser body or shell 16 has a Mounted on the pintle 25 of the arbor or 
longitudinal slot 20 and the hub portion 15 shaft 23 is a head 38 made of insulation ma¬ 
lms an axial opening or bore 21 aiming with terial and set in said head, as though inte- 
10 an opening 22 in the pointer plate 18. These gral therewith, is a fine adjustment member 
openings accommodate a shaft or arbor 23 39 approximating the area of either of the 
which has its forward end provided with a rotor members 32, said fine adjustment mem- 
knob or handle 24, preferably made of in- ber engaging the end of the insulator 29, 
sulation material, and the rear end of said also the end shoulder of the arbor or shaft 
15 shaft terminates in an exteriorly screw- 23, so that the fine adjustment member 39 so 


threaded pintle 25 engaging a bearing 26 and the head 28 may be clamped on the ar- 

1 ~ ~ ~to . -I* 1 1 Oi l 1 in J l -1 


20 



25 


00 


30 


35 


ing post 28 carried by the end plate 2. It is the fine adjustment member 39 relative to 85 
now apparent that the shell or condenser either the rotor members 32 or the stator 
body 16 is rotatably supported with the members 10, as best shown in Fig. 3, and 
shaft 23 capable of adjustment independent after an approximate adjustment has been 
of the shell or condenser body. made by adjusting the rotor members 32 rel- 

Mounted on the shell or condenser body 16 ative to the stator members 10 the fine ad- 
is a sleeve-like insulator 29 provided with cir- justment member 39 may bo shifted for a 
cumferential grooves 30 corresponding in more minute adjustment of the capacity of 
number to the stator members 10 and into the condenser. 

which grooves the upper curved edges 11 of Instead of making the stator and rotor 
the stator members extend so that the walls members of fiat material I may shape said 
of the grooves 30 will brace the upper edges members to afford closely assembled hol- 
of the members 10 and cooperate with the low conical protuberances on both sides 
spacing sleeve 7 of the tie rods 5 in prcclud- thereof, such configuration being indicated 
ing any warping or distortion of the stator at 42 in Fig. 9. The advantage of this con- 
members. formation is that of affording a multiplicity 

The periphery of the insulator 29 is pro- of discharge points between said members, 
vided with longitudinal recesses 31 and 35 and thus reduce static conditions about the 


05 


100 


40 


with the bottom walls of said recesses slot¬ 
ted, as at 36, to receive the inner edges of 
segment shaped rotor members 32 approxi- 


105 


mately the area of the stator members 10, 

• i 1 • 1 i •__ o *7 


45 


50 




00 


condenser. 

What I claim is:— 

1. In a variable condenser, stator mem¬ 
bers, rotor members, a sleeve like insulator 
said rotor members having edge portions 37 supporting the inner edges of said rotor 
in the recesses 31 and tongues 33 extending members and provided with grooves to re- 
through the slot 20 of the shell 16 with the ceive the edges of said stator members, a fine 
inner ends of the tongues enlarged and aper- adjustment member, and means axially of 110 
tured, as at 34, to receive the shaft or arbor said insulator and extending through por- 
23. This is best shown in Fig. 2 and it will tions of said rotor members for adjusting 
be noted that the tongues 33 establish a driv- said fine adjustment member, 
ing relation between the shell 16 and the ro- 2. A variable condenser comprising a ro¬ 

tor members 32. This constructive arrange- tary shell having a slot, an insulator on 115 
ment of parts necessitates mounting the ro- said shell, rotor members having edges there- 
tor members 32 on the insulator 29 before the of extending into said insulator and por- 
insulator is mounted on the shell 16 and the tions thereof extending into the slot of said 
shaft 23 placed axially thereof. shell, means axially of said shell and ex- 

In order that the rotor members may be tending through portions of said rotor mem- 120 
assembled on the insulator 29, the recess 35 bers for retaining said rotor members there¬ 
of the insulator 29 is of greater width than on, and stator members having edges thereof 
the shell slot 20 and adapted to communi- extending into said insulator, 
cate therewith, it being possible to insert the 3. A variable condenser as called for in 
tongues 33 through the recess 35 as the ro- claim 2, and a fine adjustment member car- 126 


tor members are assembled. 


ricd by said means an d ad j ustable relativeto 
said rotor and stator members. 


With the inner edge portions 37 of the ro¬ 
tor members 32 extending into the grooves 4. A variable condenser comprising a 
or slots in the bottom walls of the recesses 31 shell, an insulator on said shell, a single set 
66 and 35, the inner edges of the rotor mem- of semi-circular rotor members having innor 130 
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edge portions mounted in said insulator and 
tongues extending into said shell, a single set 
of stator members having inner edge portions 
extending into said insulator and between 
5 which stator members said rotor members 
are movable, means attached to said shell to 
facilitate rotating said shell and the insula¬ 
tor thereon, and means axially of said shell 
retaining the tongues of said rotor members 

10 therein. 

5. A variable condenser as called for in 
claim 4, and a fine adjustment member car¬ 
ried by the last mentioned means and form¬ 
ing an end wall of said shell and adjustable 

13 relative to said rotor and stator members. 

6. A variable condenser comprising end 
members, stator members supported between 
said end members, a shell having a hub por¬ 
tion journaled in one of said end members, 

so an insulator on said shell, an arbor journaled 


in the hub portion of said shell and extend¬ 
ing therethrough, rotor members on said in¬ 
sulator and retained thereon by said arbor, 
said stator and rotor members having protu¬ 
berances. and means to facilitate adjusting 25 
said shell. 

7. A variable condenser as called for in 
claim C, wherein said rotor members have 
edges set in said insulator, and said insula-' 
tor has grooves to receive edges of said stator 30 
members, and the protuberances of said sta¬ 
tor and rotor members protruding frogi op¬ 
posite faces thereof. 

In testimony whereof I affix my signature 
in presence of two witnesses. 

GEORGE JACOBS. 

Witnesses: 

Chas. W. Stauffiger, 

Karl H. Butler. 


Nov. 4, 1924. 
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HARRY A. BREMER, OF CHICAGO, ILLINOIS. 
ELECTRIC CONDENSER. 

Application filed September 21, 1923. Serial No. 664,002. 


To all whom it may concern: 

Be it known that I, Harry A. Bremer, 
citizen of the United States, residing at 
Chicago, in the county of Cook and, State 
iS of Illinois, have invented a certain new and 
useful Improvement in Electric Condensers, 
of which the following is a full, clear, con¬ 
cise, and exact description. 

My invention relates to electric condensers 
IS employing plates arranged in groups or 
sides, the plates of one condenser side being 
interleaved with the plates of the comple- 
mental condenser side, one of the condenser 
sides having a supplemental condenser plate 
IS adjustable with respect thereto and with re¬ 
spect to the other condenser side. 

My invention has for its general object 
the provision of improved means for effect¬ 
ing the mechanical and electrical assemblage 
SO of the supplemental condenser plate with 
the condenser side provided therewith. The 
invention also has for its object the pro¬ 
vision of improved means for holding the 
supplemental condenser plate in the position 
*0 to which it is adjusted. 

In carrying out my invention I employ a 
spring member which performs the function 
of assembling the supplemental condenser 
plate with the condenser side provided there- 
30 with, this spring also serving as a brake to 
hold the supplemental condenser plate in 
adjustment. This spring is desirably in the 
form of a clip made of spring metal, the 
sides of the clip having the shaft that car- 
36 ries the supplemental condenser plate pass¬ 
ing therethrough. 

The invention will be more fully ex¬ 
plained by reference to the accompanying 
drawing in which Fig. 1 is a longitudinal 
*0 section of a condenser as it is preferably 
constructed in accordance with my inven¬ 
tion ; Fig. 2 is a sectional view on line 2—2 
of Fig. 1; and Fig. 3 is a perspective view 
illustrating the spring clip and a carrier 
45 therefore in separated relation. 

Like parts are indicated by similar char¬ 
acters of reference throughout the different 
figures. 

The condenser shown includes a frame 
w work composed of two boards or plates 1, 
2, of insulation and their metallic posts_3j 
4, 5, assembled with these ^boards to main¬ 
tain them in suitably spaced apart relation. 
The condenser frame is mounted upon a 
M panel board 6 in any suitable way. 


The stationary side of the condenser is 
composed of triangular plates 7 having re¬ 
cesses 8 in its corners, the aforesaid posts 
being passed through these recesses. Wash¬ 
ers 9 surround the posts 3, 4, 5, and are 60 
interposed between adjacent plates to main¬ 
tain them apart a suitable distance. Other 
washers 10 also surround said posts and are 
interposed between the stationary condenser 
side and the frame sides 1 and 2. Nuts 11 66 
serve to clamp the plates 7, washers 9 and 
10 and the posts in firm assembly. 

The adjustable side of the condenser is 
composed of semicircular plates 12 inter¬ 
leaved with the plates 7. Each plate 12 has 70 
a rim portion 13 in the form of an ear pro¬ 
jecting therefrom, each rim portion 13 hav¬ 
ing a hole formed therethrough through 
which the post 15 is passed. Washers 16 
surround the post 15 and are interposed be- 76 
tween adjacent plates to maintain them 
apart a suitable distance. The plates 7 
have semi-circular recesses V that accom¬ 
modate the post 15 and parts thereon. This 
post is mounted to turn to make the ca- 80 
pacity of the condenser regulable. For this 
purpose there is a knob or handle 17 upon 
the outer end of this post, and this knob 
carries a flange 18 which is provided with 
suitable scale divisions upon its periphery. 85 
The supplemental condenser plate 19 has 
a shaft 20 which passes through the post or 
shaft 15 and is journaled therein. After 
the capacity of the condenser has been ap¬ 
proximately adjusted, by turning knob 17, 80 
final or fine adjustment is secured by turn¬ 
ing the shaft 20, to alter the position of the 
supplemental plate 19, with the respect to 
both condenser sides. A spring clip 21 is 
placed upon a positioner or carrier 21' 96 
through which the posts 3, 4, 5, and the 
shaft 20 pass. The spring clip has its bight 
portion in engagement with the positioner 
21', the ends of the spring clip being pressed 
against hub 22 of plate 19, and the nut 22' 100 
that serves to secure the plates 12, the wash¬ 
ers 16, and the post 15 in assemblage. The 
shaft 20 passes through the holes 23 and 24 
in the clip, the hole 24 being larger to re¬ 
ceive a portion of the shaft 15 also. 105 

jrhe^_spring^ 4dip^ is in-firm-engagement 
with the hub 22 and the nut 22' and serves 
firmly to press the hub portion 22 against a 
spring 25 that is employed to connect the 
condenser with one of its terminals 26. The 110 
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spring 25, which is in the form of a spring 
plate, is spaced at its free end from the 
board or plate 1 by a screw 26' so as to 
furnish a yielding contact against which the 
• hub 22 is pressed by the clip 21. 

Changes may be made without departing 
from the spirit of my invention, having thus 
described my invention I claim as new and 
desire to secure by Letters Patent the fol¬ 
io lowing:— 

1. A condenser including 2 condenser 
sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 
supplementing one of the condenser sides 
10 and mounted to turn with respect to both 
condenser sides; and a spring engaging the 
supplemental plate element and tne con¬ 
denser side supplied with this plate ele¬ 
ment. 

20 2. A,, condenser including 2 condenser 

sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 
supplementing one of the condenser sides 
and mounted to turn with respect to both 
26 condenser sides; arid a spring in the form 
of a clip, engaging the supplemental plate 
element and the condenser siae supplied wi(h 
this plate element. 

3. A condenser including 2 condenser 
30 sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 
supplementing one of the condenser sides 
and mounted to move with respect to both 
condenser sides i and a spring engaging the 

36 supplemental plate element and the con¬ 
denser side supplied with this plate element. 

4. A condenser including 2 condenser 
sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 

40 supplementing one of the condenser sides 
and mounted to move with respect to both 
condenser sides; and a spring in the form of 
a clip, engaging the supplemental plate ele¬ 
ment and tne condenser side supplied with 
46 this plate element. 

5. A condenser including 2 condenser 
sides; one of which is adjustable with respect 


to the other; a condenser plate element sup¬ 
plementing one of the condenser sides and 
mounted to turn with respect to both con- 50 
denser sides; a spring engaging the supple¬ 
mental plate element and the condenser side 
supplied with this plate element; and a 
spring terminal plate against which the sup¬ 
plemental plate element is thrust by tne 65 
spring. 

6. A condenser including 2 condenser 
sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 
supplementing one of the condenser sides 60 
and mounted to turn with respect to both 
condenser sides; a spring in the form of a 
clip, engaging the supplemental plate ele¬ 
ment and the condenser side supplied with 
this plate element; arid a spring terminal 65 
plate against which the supplemental plate 
element is thrust by the spring. 

7. A condenser including 2 condenser 
sides; one of which is adjustable with re¬ 
spect to the other; a condenser plate element 70 
supplementing one of the condenser sides 
and mounted to move with respect to both 
condenser sides; a spring engaging the sup¬ 
plemental plate element ana the condenser 
side supplied with this plate element; and a 76 
spring terminal plate against which the 
supplemental plate element is thrust by the 
spring. 

8. A condenser including 2 - condenser 
sides; one of which is adjustable with re- 80 
spect to the other; a condenser plate element 
supplementing one of the condenser sides 
and mounted to move with respect to both 
condenser sides; a spring in the form of a 
clip, engaging the supplemental plate ele- 85 
ment and the condenser side supplied with 
this plate element; and a spring terminal 
plate against which the supplemental plate 
element is thrust by the spring. 

In witness whereof, I Hereunto subscribe 90 
my name this 19th day of September, A, D. 
1928. 


HARRY A. BREMER. 
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THANKS FOR YOUR PATIENCE! 

▼HE radio public was very patient when been declared perfection by r^dio experts. 

we were unable to supply De Forest The movable plates arc heavier than those 
Vernier Condensers, because they knew that in any other. The separately controlled 
all we could make were going into tlitf lam- Vernier plate pets you “in on the nenk” and 
ous-De Forest MR-6 Receiving Sets. gives you 20% louder signals. | ihc sccure- 

3 Now, however, you c..n have the satisfac- ly fastened counter wcicht actsjas a balance 
tion of putting genuine l>c Forest Condcn- and permits smooth, accurate operation in 
sers on that special set you are building, any position. Each Condenser! is individu- 
Thc CV-1003 and CV-1503 Vernier Con- ally tested at 500 volts. The! whole con¬ 
densers are now aeain available. Prodtic- struction is a fine example of scientific pre- 
tion has been increased as fast as was pos- cision laboratory equipment, 
siblc—always remembering the maintenance Used with De Forest Honeycomb Duo- 
of De Forest quality. Lateral Coils, these Condensers provide 

It is only necessary to remind you of some tuning equipment unsurpassed jfor sclcctiv- 
of the reasons why these Condensers have ity, sharpness, and all-round efficiency. 

DE FOREST RADIO TEL. & TEL. CO., JERSEY CITY, N. J. 
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UNITED STATES PATENT OFFICE. 

GEORGE F. JOHNSON, OF SPRINGFIELD, ILLINOIS. 

VARIABLE ELECTROSTATIC CONDENSER. 

1,420)485. Specification of Letters Patent, Patented June 20,1922. 


Application filed Nay 18, 

To all whom it may concern: 

Be it known that I, Georoe F. Johnson, 
a citizen of the United States, and a resident 
of Springfield, in the county of Sangamon 
6 and State of Illinois, have invented a new 
and Improved Variable Electrostatic Con¬ 
denser, of which the following is a full, 
clear, and exact description. 

This invention relates to improvements in 
10 adjustable electro-static condensers, an ob¬ 
ject of the invention being to provide im¬ 
proved means for maintaining the movable 
or rotor member of the condenser against 
accidental movement after adjustment. 

15 A further object is to provide a condenser 
with a star or other shaped spring exerting 
frictional or elastic contact to hold the plates 
of the movable member or rotor of the con¬ 
denser accurately and permanently centered 
20 with reference to the plates of the stationary 
member. 

It is a matter of common knowledge that 
the storage capacity of an electro-static con¬ 
denser is due, among other things, to the 
25 quality of the di-electric, that is tne specific 
character of the di-olectric, to the extent of 
the space separating the adjacent plates, so 
that it will nave a greater storage capacity 
the closer the plates are together; and by 
80 varying the space separating the two arma¬ 
tures at any point, the storage capacity is 
increased and decreased, and the variation 
in capacity in a condenser in use in a wire¬ 
less telegraph circuit renders the condenser 
85 unreliable m establishing and maintaining 
a reliable adjustment. The capacity of a 
condenser depends on the exposed area of 
the two plates or armatures with respect to 
each other; by decreasing the exposed area, 
40 the storage capacity is decreased. It follows 
from this that if you vary the exposed area 
of one plate or armature with respect to the 
other plate or armature, or if you vary the 
distance between the two adjacent arma- 
45 tures, you change the capacity and, there¬ 
fore, the adjustment. It is convenient to 
join two series of thin metal plates and to 
interleave one series of plates with respect 
to the other. It is common to do this by 
50 fixing one series of plates in stationary po¬ 
sition and pivoting another series of plates, 
so that one series of semicircular plates in¬ 
terleave with another series of semicircular 
plates; each arrangement, one fixed and the 
66 other movable, is called an armature. The 
movable set is on an arbor adapted to be 
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rotated by a handle or button on the exposed 
exterior. It is possible to adjust the storage 
capacity of a condenser by varying the ex¬ 
tent of exposure of the surface of oncarma- 60 
ture with respect to that of the other, and it 
is very important to cause the movable arma¬ 
ture to move so true and accurate that one 
plato never makes contact with the other 
and, in moving to expose more or less sur- 65 
face, to move without making contact or 
irregular variations of distance between the 
adjacent surfaces of the two separate arma¬ 
tures. 

In my improved condenser, one armature 70 
or stator is firmly fixed in position and the 
other armature or rotor is moved so true and 
accurate that there is no variation in par¬ 
allelism between the interleaved plates. 

The movable armature is composed of a se- 76 
ries of parallel thin metal plates separated 
a uniform distance and supported on a ro¬ 
tating arbor. The complementary arma¬ 
ture is composed of a fixed series of rigidly 
supported plates separated a uniform dis- 80 
tance and maintained in absolute parallel¬ 
ism so that the movable plates do not vary 
as to the extent of separation from the fixed 
plates but only vary as to the extent of sur¬ 
face exposure. 85 

The accompanying drawings illustrate the 
invention. 

Figure 1 is a top plan view of the con¬ 
denser with the baseboard removed; 

Figure 2 is a transverse section; and 90 

Figure 3 is a section on the line 3—3, Fig¬ 
ure 2, in the direction of the arrow. 

Figure 4 is a fragmentary view in section 
illustrating a modification. 

Referring to Figures 2 and 3, the two 96 
armatures 9 and 10 of the condenser are 
made of thin sheet aluminum. The arma¬ 
ture 9 is semicircular, that is it is formed of 
thin plates of aluminum semicircular in 
area, and supported on posts 11, 12 and 13. 100 
The armature 10 is composed of a series of 
parallel plates of aluminum fixed on a cen¬ 
tral arbor 14, Figure 3. The arbor 14 is 
supported in bearings 15 on brackets 16 ex¬ 
tending from a post 17. The arbor 14 car- 105 
ries an indicator needle 18 and a knurled 
thumb nut 19 by which the arbor 14 is 
rotated. To prevent inaccuracy of move¬ 
ment of the arbor 14, I fix a slip bushing 
20 on the arbor 14, and this is engaged by lio 
a flat spring 21 having a plurality of con- 
tacts with the surface of the board 22; and 
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the slip bushing 20 engages with the broad 
surface of the spring 21, from which it 
results that the spring 21 maintains the 
arbor 14 in an unchanged position tluring 
5 the manipulation of the thumb button 19. 
In, other words, the arbor or spindle main¬ 
tains its normal vertical position during the 
manipulation of the button 19 and does not 
wabble; the idea being to maintain absolute 
10 parallelism and uniform distance between 
the interleaved plates of the two series. 

It is to bo noticed that where panel mount¬ 
ing is employed, the central spindle or cen¬ 
tral arbor 14 takes a horizontal position. 
15 This is shown in Figures 2 and 3. Oh 
bench mounting, as known to the trade, the 
spindle is vertical. The spring 21 is gen¬ 
erally a star spring. It will be noticed in 
Figure 3 that the star spring 21 acts through 
20 the slip bushing 20. The central arbor 14 
turns in this bushing. This star spring 21, 
as shown in Figure 1, has six contact points. 
The manner of operation of the star spring 
is against the shoulder of the lower bearing 
25 of the central arbor, which is purposely 
made rather broad. The spring action 
being constant obviates the necessity of ever 
adjusting the bearings. There is another 
function of this same spring; that is, it 
30 keeps the plates of the rotor and the stator 
parts properly centered with each other, the 
instrument being made so that the centering 
is accurate when the pressure is in the direc¬ 
tion of the spring’s action. 

35 It will be noticed that the star spring acts 
primarily through the slip bushing in the 
upper bearing, the central arbor turning in 
this bushing. The use of this bushing 20, 
however, is not absolutely essential to the 
40 proper functioning of the star spring 21, 
although it is preferred. 

While' I have illustrated a star-shaped 
spring as the preferred form of my inven¬ 
tion, it is obvious that other shapes of 
45 springs could be employed without depart¬ 
ing from my invention. 

In the modification illustrated in Figure 4, 
the arbor 26, corresponding with the arbor 
14 of the preferred form, is made with a 


shoulder 27 against which a perforated bow 50 
spring 28 bears to provide the necessary fric¬ 
tional engagement and prevent accidental 
displacement of the parts when once ad¬ 
justed. 

The star spring exerts its pressure against 66 
the lower bearing 25 of the arbor 14 which 
carries the movable armature, the weight of 
which armature is unbalanced when it is 
supported as shown in Figure 3, and this 
spring 21 creates a friction on the bearing 60 
25, which tends to hold the movable arma¬ 
ture centered and also hold it against inde¬ 
pendent movement arising from its unbal¬ 
anced position on the horizontal arbor 14. 

Various slight changes might be made in 65 
the general form and arrangement of parts 
described without departing from the inven¬ 
tion, and hence I do not limit myself to the 
precise details set forth, but consider myself 
at liberty to make such changes and altera- 70 
tions as fairly fall within the spirit and 
scope of the appended claims. 

What I claim and desire to secure by Let¬ 
ters Patent is: 

1. In an electrostatic condenser, the com- 75 
bination with a support, and a set of spaced 
stationary metal plates on the support, of 
an arbor mounted in the support and having 

a shoulder thereon, a series of spaced disks 
on the arbor, a slip bushing around the 80 
arbor in one of its bearings, and a pressure 
device engaging the bushing and pressing 
the series of spaced disks against the shoul¬ 
der to maintain the disks of the arbor in 
parallelism with and in spaced relation to 86 
the stationary plates. 

2. In an electrostatic condenser, the com¬ 
bination with a support, and a set of spaced 
stationary metal plates on the support, of an 
arbor mounted in the support ana having a 00 
shoulder thereon, a series of spaced disks on 
the arbor, a slip bushing around the arbor 

in one of its bearings, and a spring on the 
arbor interposed between the arbor and a 
fixed part of the support and exerting a con- 95 
tinuous pressure on the series of spaced 
disks 

GEORGE F. JOHNSON. 
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This invention relates to electrostatic con¬ 
densers as used in radio communication, and is 
more particularly directed to such condensers 
by which the electrostatic capacity of several 
5 interdependent electrical circuits may be regu¬ 
lated to cause consonantal reactance, when such 
a system is applied to a radio set. 

The present invention has as one of its pur¬ 
poses the addition of certain members in its 
10 structural arrangement to cause a capacity 
change rate, as by changing the eccentricity of 
the capacity curve in each individual circuit, by 
utilizing such structural arrangements best cal¬ 
culated to both support in clamped and set up 
15 arrangement a plurality of stator stacks intended 
to be shifted more or less in parallellism, or at 
angular differences, to a series of shiftable me¬ 
tallic sheets constituting rotor stacks, which are 
substantially confined in parallellism. 

20 In the common type of variable electrostatic 
condensers now generally used in radio circuits 
the stator plates and the rotor plates are rigidly 
held in uniform spaced relation. In this type 
of condenser the rate of change of capacity per 
25 degree of rotation of the rotor plates may vary, 
and such variance may be represented by a defi¬ 
nite fixed curved plotted with the degree of rota¬ 
tion as absciss® and the rate of change of ca¬ 
pacity as ordinates. 

30 Also with the common type of variable con¬ 
densers the stator and rotor plate are made to 
prescribed dimensions calculated to give a pre¬ 
determined curve for the rate of change of ca¬ 
pacity, but in the manufacture of such rotor and 
35 stator plates there is more or less warping, which 
of course, varies the length of the air gap be¬ 
tween the rotor and stator plates with the result 
that the rate of change of capacity curve for the 
manufactured condenser will not coincide with 
40 the standard predetermined curve. 

It is an object of our invention to provide a 
variable electrostatic condenser which may be 
adjusted so that the rate of change of capacity 
curve may be varied to meet various requirements 
45 and to compensate for warping and other imper¬ 
fections in manufacturing. These results are 
accomplished by providing a series of stator 
plates which may be shifted as a unit so that 
they will be in angular relation to the rotor plates 
50 and accordingly the length of the air gap between 
the rotor and stator plates will be varied; or we 
may provide a series of rotor and stator plates in 
parallel relation to each other with one of the 
stator plates being so mounted that it may be 
55 flexedat a plurality of points to vary the air gap 


between that stator plate and the adjacent rotor 
plate. 

Another object of this invention is to provide 
a novel and effective means for separating the 
capacity increments of a variable electrical con- 60 
denser to create a peak resonance in the tuning 
circuit. 

A further feature of the invention is to associ¬ 
ate with one of the self-contained elements, 
means to substantially separate the tuning range 65 
of the condenser into two parts, it being well 
known that the lower range of the ordinary con¬ 
densers do not have enough capacity to bring 
the stations in at an early setting of the dial. 

A still further object of the invention is in 70 
providing means by which the capacity of the 
condenser over its working range may be prop¬ 
erly evaluated so that the curve may be reflexed 
at prescribed intervals as distinguished from a 
straight line capacity curve. 75 

A further purpose of the invention is to render 
it possible to modify the station settings or to 
spread them out in a manner best suited to the 
territory in which the receiving set is used as it is 
a well known fact that various locations have 80 
certain critical electrical conditions tending to 
influence the tuning factor more or less. 

A further object is to provide a condenser 
which may be conveniently calibrated with a 
standard condenser by the condenser manufac- 85 
turer so that the condensers may be supplied 
with a known and standard capacity to builders 
of radio receiving sets. 

A further object is to provide a condenser of 
standard capacity which may be adjusted by the 00 
builder of radio receiving sets to conform with 
the inductances used in the receiving sets so that 
a perfectly balanced receiving circuit may be ob¬ 
tained. 

Figure 1 is a top plan view of the preferred form 95 
of an embodiment of a condenser made in accord¬ 
ance with the invention. 

Figure 2 is a transverse sectional view taken on 
line 2—2 of Figure 1. 

Figure 3 is a fragmentary longitudinal sectional 100 
view taken on line 3—3 of Figure 1, drawn to an 
enlarged scale. 

Figure 4 is an enlarged view of details shown in 
Figure 3. 103 

Figure 5 is a plan view of another form of the 
invention. 

Figure 6 is an end view of the form shown in 
Figure 5.-- 

Figure 7 is a detail view of a modified form, no 
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Figure 8 is an end view of the modified form of 
Figure 7. 

In the form of the condenser, as shown in Fig¬ 
ures 1 to 3, a cast base 15 is used, the same being 
5 an elongated rectangular grid in plan, its cross 
bar elements carrying raised supports 16 in which 
are revolubly mounted a rotor shaft 17 actuated 
by the usual knob and dial, not shown. 

Attached to the shaft 17 are sleeves 18 held by 
10 screws or like securing means, the ends of these 
sleeves making contact with the inner adjacent 
ends of the supports so that end motion is pre¬ 
vented. 

The sleeves are slotted transversely over a por- 
15 tion of their lengths, the slots being uniformly 
spaced, and rigidly fixed in these slots are a series 
of rotor plates 19 of any preferred contour, all 
of the several plates in any series being in elec¬ 
trical engagement. 

20 Interleaved with these plates are a series of cor¬ 
responding stator plates 20, recessed to clear the 
sleeves 18, the plates being held in insulated rela¬ 
tion to the rotor plates in the following manner. 

Raised brackets 21 at the sides of the base or 
25 frame 10, similar but lower brackets 22 at the 
center, are drilled to receive clamp screws 23, 
which passing through, enter internally threaded 
Insulating blocks 24, preferably polygonal to re¬ 
ceive a wrench, these blocks being normally drawn 
30 tightly against the inner faces of the brackets. 

Threaded into the opposite end of the blocks 
24 are rods 25, held when in adjustment by 
clamp nuts 26. Also engaged upon the rods are 
similar nuts 27 having between them one of the 
35 unitary series of stator plates 20, the plates being 
uniformly spaced by spacing collars 28. 

Thus it will be seen that the stator plate series 
may be firmly secured on the rods to constitute 
a unit and the unit adjusted laterally in the frame 
40 with reference to the rotor plate units. 

Furthermore it is readily possible to vary the 
length of the air gaps 29 and 30 by shifting the 
series of stator plates as a unit so that they will 
not be parallel with, but will be positioned at 
45 an angle to the rotor plates as indicated in the 
enlarged view shown in Figure 3. 

Such angular adjustment is accomplished by 
springing the stator plates uniformly, as by slack¬ 
ening the clamp nuts 26, and screws 23, and 
30 turning the insulators 24 at the front, rear or 
bottom, to secure the desired results and there¬ 
after tightening the adjusting elements to retain 
the series in adjustment. 

In Figure 4 another method of varying the rate 
55 of change of capacity of the type of condenser 
shown in Figures 1, 2 and 3 consists in holding 
the stator and rotor platafe 20 and 19 respectively, 
in parallel spaced relation except the outermost 
stator plate 25 which may be flexed in a plurality 
30 of points to vary the air gap between plate 25 
and the adjacent rotor plate. Inasmuch as this 
plate 25 is mounted in three points all that is 
necessary to flex it is to loosen one of the nuts 
27 and the plate will spring outwardly as clearly 
35 shown in Figure 4. 

In Figure 5 another form of adjustable con¬ 
denser is disclosed having a base 50 upon which 
are projections 51 so designed to permit the 
mounting of the insulations 52. Also integral 
TC at the base 50 is an upstanding arm 54 which 
serves as a support for the shaft 55 upon which 
are mounted the rotor plates 56 which are held 
in unif orm spa ced relation by means of the 
notched straddle straps 53 which also electrically 
75 connect the rotor plates. 


The stator plates are rigidly held in uniform 
spaced relation in the notched straddle plates 
69 mounted on the base 50, but one of the stator 
plates is loosely mounted upon the frame 59 the 
latter being rigidly held in notches in the straddle 80 
plate 69. . .... _—.—- - 

This loosely mounted stator plate 58 is con¬ 
nected to the frame 59 by means of the screw 
66 and the distance between the frame 59 and 
the plate 58 may be varied by rotating the nut 85 
61 integral with the screw 66, the latter engaging 
threaded apertures in the stator plate. A bent 
leaf spring 65 as shown enables the resilient ad¬ 
justment of the distance between the frame and 
the stator plate 58. As will be seen the variance 00 
in the distance between the frame 59 and the 
stator plate 58 will accordingly vary the air gap 
between the stator plate 58 and the adjacent 
rotor plate which will result in a variation in the 
rate of change of capacity per degree of rota- 05 
tion of the rotor plates. 

As will be shown dn Figure 6, four adjusting 
nuts 60, 61, 63 and 64 are provided which enable 
the flexing of the plate 58 at four points conse¬ 
quently producing a wide range of adjustments. 100 

In operation should it be desired to increase 
the rate of change of capacity per degree of 
rotation during the first 90 degrees of rotation the 
nut 60 is rotated to loosen the screw 66. This ad¬ 
justment will cause the plate 58 to be forced 105 
by the spring 66 in a position nearer to the ad¬ 
jacent rotor plate which decreases the air gap 
between the two plates and consequently in¬ 
creases the capacity. 

Similarly if it is desired to increase or decrease 110 
the capacity per degree of rotation at any point 
in the path of rotation of the rotor plate the 
corresponding nuts 61, 63, 64 and 60 are either 
loosened or tightened to adjust the plate 58 to 
produce the desired rate of change in capacity. 115 

It will be seen from the above description that 
we have provided a variable condenser which 
is especially adptable for single dial control 
radio receiving sets in which the condensers are 
mechanically connected to a single control. With 120 
our condenser the tuning plates may be adjusted 
to maintain the same rate of change of the 
electrostatic capacity per degree of rotation of 
the rotor for each condenser, also the tuning 
plates may be adjusted to compensate for warp- 125 
ing and other imperfections during the process 
of manufacture. 

We claim: 

1. In an electrical condenser comprising a 
fixed group of plate elements and a movable 
group of plate elements, a plate associated with 
at least one of said groups of elements, means for 
resiliently mounting said plate and screws coop¬ 
erating with said resilient means for adjusting 
said plate at a plurality of points as and for 135 
the purpose described. 

2. In an electrical condenser comprising a 
group of stator plates and a group of rotor plates, 
a plate associated with the stator plates, a frame 
member parallel with and spaced from said plate, 14? 
a plurality of screws threadedly connected with 
said plate and passing through the frame mem^ 
ber, said screws having heads engaging the frame 
member to limit movement of the screws in one 
direction, and a plurality of bowed flat springs 14f 
engaging said plate and said frame member, each 

of said screws passing through one of the bowed 
flat springs. 

STANLEY S. CRAMER. 

RUSSELL E. CRAMER. 150 
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BRIEF FOR APPELLANTS 


INTRODUCTION 

This case is a suit under Section 4915, R. S., 85 U. $. C. A. 
63, based upon a decision of the Board of Appealsj of the 
United States Patent Office, and followed bv Justice Bailev of 
the Supreme Court of the District of Columbia, rejecting cer¬ 
tain claims hereinafter set forth, which claims were lhade in 
Reissue application Serial No. 513,403, filed February k, 1931. 
for a “Radio Condenser”, being a reissue application of! patent 
1,597,591, issued August 24, 1926, to Frank G. Freeze, and 
which was assigned on January 17, 1931, to the Radio Con¬ 
denser Company, co-plaintilT in this suit. 


We respectfully submit to your Honors that this case is, 
to sav the least, exceedingly unusual, and in view of the im- 
portanee of the facts adduced by the witnesses, and also be¬ 
cause the testimony of at least one witness, the attorney who 
prepared the application for the original patent, was not 
before the Hoard of Appeals, we have set out the facts first 
and completely, and then have pointed out and discussed the 
alleged errors or grounds of rejection beginning at page 1(>. 


MATTERS RELATING TO THE FACTS 

IN THIS CASE 

I. DISCLOSURE OF THE FREESE PATENT. 


The Freese Patent (following Folio 129TR) discloses a 
variable condenser “designed for use in radio receiving sets" 
(line 2, page 1 of the patent). The condenser comprises a 
set of rotor plates S made of thin metal carried by the shaft 7 
supported between the end bearing members 2 which are 
held in fixed relation by the rods 3 carrying spaced thin metal 
plates 4 comprising the stator. Plates of this kind, when 
brought into interleaving spaced relationship, have the prop¬ 
erty of retaining a charge of electricity, and this property is 
called capacity (TR21). Assuming that the group of rotor 
plates is in the position shown in Figures 2 or 3, when the 
shaft 7 is turned bv the knob having the dials as shown in 
Figure 5, the rotor plates are carried into interleaving mesh 
with the stator plates as shown in Figure 1, thereby changing 
the capacity of the condenser, the minimum capacity being 
obtained when the rotor plates are fully out of mesh with the 
stator plates as shown in Figures 2 and 3, and having a maxi¬ 
mum capacity when the rotor plates are fully in mesh with 
the stator plates or when the rotor is turned 180 degrees from 
the position shown in Figures 2 and 3, which shows the shaft 
7 symmetrical with the periphery of the rotor plates. Such a 
condenser is known as a semi-circular plate or straight-line 
capacity condenser. There are other types of condenser plates, 
some of which are shown in appellant's Exhibit 3, TR149, 
and described at TR22, the capacity curves of which are 
shown, together with others, in appellant's Exhibit 4, TR150, 
and described at TR23. 
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The difficulties in tuning in stations with the straight-line 
capacity condenser are described on these pages of the ifecord. 
These tuning difficulties were also recognized by Mr. Freese, 
who at the time he tiled his application, February 6^ 1925, 
was about 64 years old, but who had become a radioj “fan” 
along with thousands of others in the early davs of broad- 
casting which started about 1921. Freese testified, TR36, 
that in his early experiments leading up to the construction 
of the condenser shown in his patent, he “never built ia con- 

i 

denser", but that lie “bought condensers and changed them”; 
that is to say, he bought condensers that were on sale at the 
retail stores and then changed them to carry out the ideas 
that he had in mind. Certain of these ideas are shown jin the 
patent. Other ideas did not get into the patent as will be later 
pointed out. 

j 

In Figure 2 of the patent, the rotor plate 8 is shown with a 
series of perforations or openings 9. In Figure 3, the stator 
plates 20 are shown with the perforations 21 in the form of 
“tangential slots”, but the patent states, line 5, page 2, that 
any other suitable type or shape of perforation may be used. 

In Figure 4, the rotor plate is provided with a V-shap^d slot 
30. The reason for these perforations or slots was to get more 
accurate tuning. The patent explains, beginning in line 80, 
page 1 and referring to Figure 5, that with the solid plate^s,^ 
i. e., no perforations in either the rotor or stator, that tjlie,,ad¬ 
justment from 200 meters to 509 meters, which is thejmajor 
part of Ihe broadcast wave band, were bunched or occurred 
on the dial between the graduations 10 to 50, these occurring 
at the high frequency end of the range, so that it was very 
hard to adjust the condenser to tune in stations at thjis end 
of the scale. 

By reason of the perforated plates above described, Freese 
spread out the tuning range on the scale from 10 to 85. Also 
by reason of the construction which allowed him to adjust 
the small portions of metal between the perforations, par¬ 
ticularly the construction of Figures 3 and 4, because the 
points of the V-shaped portions of the metal are offset from 
their points of attachment and which allowed him ^o get 
what the patent states, lines 20-25, page 2, “very gradual 

i 
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adjustment of the relative metallic portions of the movable 
or rotary plates'^ Freese was able to get what he states, be¬ 
ginning in line 35, page 1, as “finer and more accurate tuning 
of the set" and “clearer signals' 7 (line 38, page 1). This 
“finer and more accurate tuning" and “clearer signals" was 
brought about by Freese, as his testimony shows, TR36-37-38- 
39-40-41, by bending or adjusting the “relative metallic por¬ 
tions" of the plates. Thus he was able to bring in clearly a 
large number of stations, 72 being recorded on his chart. 
Exhibit 21, TR181, which chart was made by Freese and 
taken to his attorney before the application was tiled. 


It was common knowledge to everyone using tuning con¬ 
densers, long previous to the time Freese tiled his application, 
that variable air condensers were almost universally made 
from thin plates as shown in the various Exhibits to be re¬ 
ferred to, but to further emphasize and strengthen this fact, 
reference is made to Johnson patent, Freese Exhibit 9, 
TR163-6. This Exhibit patent, tiled May 13, 1920, states in 
line 97, page 1, that the armatures which are the plates of the 
condenser, “are made of thin sheet aluminum". Except in 
some very special types of condensers, they have always been 
made of thin-sheet bendable material, and the testimony of 
the various witnesses is indisputable on this point. 


The plates in the Freese condenser, being made as they 
were of thin bendable, or as the patent states, “suitable metal", 
the “metallic portions" between the perforations could be 
readily bent or adjusted, and Freese did adjust them to get 
the “finer tuning" or “clearer signals", thereby enabling him 
to make the chart as previously referred to. Prior to Freese, 
others obtained this finer tuning or clearer signals by a dif¬ 
ferent means as explained by Mr. Libby, TR24-25 and continu¬ 
ing on page 26. His testimony refers to the Jacobs patent, 
appellant's Exhibit 6, TR152, which shows a condenser hav¬ 
ing a stationary and rotary plate provided with a device 
called a vernier for obtaining the fine adjustment (see lines 
16-22; lines 62-63, page 1; line 75, page 2 ). The same scheme 
for getting fine adjustment is shown somewhat more clearly 
in Bremer patent. Exhibit 7, TR157 (see lines 15 and 24, 
84 and 91, page 1). By the use of these vernier or separate 


adjustable plates, the operator is enabled to get “in Ion the 
peak" of the resonance curve as explained by Libby,! TR24, 
etc., with respect to Exhibit 5, TR151. j 

i 

Bringing in the stations sharply and clearly was referred 
to in the trade as tuning “in on the peak” (see Exhibit 8, 
TR162, column 2, line 4). In order to get the stations! “in on 
the peak”, Freese found it necessary, as he testified,I TR36, 
etc., to adjust the “metallic portions” of the condensed plates 
in order to increase or decrease the capacity slightly tfo vary 
the capacity curve of the condenser, as indicated by the wavy 
line on the curve marked “logarithmic”, Exhibit 4, t'RloO, 
and referred to by Libby, TR29, as the “rubber band” curve. 

From what has been said, it is submitted that the patent 
as issued clearly discloses to anyone skilled in the art at that 
time, a variable tuning condenser having the ability to sepa¬ 
rate stations better than a semi-circular or straight-line ca¬ 
pacity condenser having solid plates, and the further means 
for adjusting the thin “metallic portions" between tljie per¬ 
forations in order to get “finer and more accurate tfining” 
and “clearer signals". 


II. CLAIMS UNDER REJECTION. 

j 

i 

3. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping re¬ 
lations to change the capacity of the condenser, at least 
one of said blades being of such structural character as 
to permit relative displacement at different local por¬ 
tions thereof into stable capacity-varying settings to ef¬ 
fect corresponding capacity adjustments of the con¬ 
denser. 


4. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping rela¬ 
tions to change the capacity of the condenser, at legist one 
of said blades having such flexible property as to permit 
bending thereof at a plurality of local portions sof the 
blade to provide stable capacity-varying settings jfor ef¬ 
fecting minor capacity adjustments of the condenser. 
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5. A condenser comprising, in combination, a plate, 
and a second plate variable in position in one direction 
relative to said lirst plate, at least one of said plates being 
of such structural character as to permit relative dis¬ 
placement thereof in another direction at a plurality of 
local portions of said plate into corresponding stable ca¬ 
pacity varying settings which effect minor corrections 
of the capacity between said plates at a plurality of posi¬ 
tions in the setting thereof. 

G. A variable condenser comprising, in combination, 
relatively movable plates mutually spaced to include an 
interposed dielectric, at least one of said plates being of 
flexible material bendable transversely to the plane of 
said movement at a plurality of local portions of the 
plate into stable settings which vary the transverse di¬ 
mensions of the dielectric at corresponding points to 
effect corrections of the capacity of the condenser at a 
plurality of positions in the settings thereof. 

7. In a variable capacity condenser including rela¬ 
tively movable condenser elements comprising a stator 
and a rotor capable of producing a certain capacity curve, 
at least one presetting plate capacitatively associated 
with at least one of the condenser elements, said pre¬ 
setting plate being of such structural character as to 
permit displacement thereof at a plurality of local por¬ 
tions of said presetting plate into stable capacity-varying 
settings which effect corrections of said capacity curve. 

8. In radio apparatus, a variable condenser including 
blades relatively movable into different overlapping re 
lations to change the capacity of the condenser, at least 
one of said blades being changeable in shape to change 
the capacity of the condenser without changing the 
amount of overlap between the blades, and means in 
eluded in said condenser for changing the shape of said 
blade. 

9. A variable condenser comprising a fixed section 
made up of spaced plates and a movable section made up 
of spaced plates adapted to be interleaved with the plates 
of the fixed section to vary the capacity of the condenser. 






i 


I 

j 

i 

and means whereby a predetermined area of at least one 
of the plates of the fixed section may be adjustedjtoward 
and from the adjacent plate of the movable section to 
adjust the capacity of the condenser. 

i 

i 

10. A condenser comprising in combination, a plate, 
at least a second plate variable in position in onje direc¬ 
tion relative to said first plate, and means for deforming 
one of said plates in another direction to effect minor 
variations of the capacity between said plates j at any 
desired position in the setting thereof without affecting 
the capacity of said condenser at settings corresponding 
to less capacity. 

i 

13. In an electrical condenser for use in radio circuits, 
sets of opposed plates relatively movable one with re¬ 
spect to the other; means for securing separation of radio 
stations particularly at the high frequency endj of the 
broadcast wave band, and also means for slightly chang¬ 
ing the capacity of the condenser to compensate for ca¬ 
pacity variations in the circuit wherein the condenser is 
used, thereby simultaneously obtaining more j perfect 
resonance of tuning in all the tunable circuits \yherein 
the condenser is used; said means including a plurality 
of perforations arranged over the area of at lejnst one 
or more of the plates of one of said sets of opposed plates, 
whereby the perforations are in non-axial arcuat|e align¬ 
ment and the material between the perforations i^ easily 
bendable as and for the purpose described. j 

14. In an electrical condenser for use in radio cir¬ 
cuits, sets of opposed plates relatively movable o|ie with 
respect to the other; means for compensating for varia¬ 
tions in the construction of the condenser and in the 
circuit in which the condenser is to be used, wherebv 
more perfect resonance of tuning may be simultaneously 
obtained in all the tunable circuits wherein the condenser 
is used, said means comprising a plurality of perforations 
in one or more plates of at least one of said sets ofj plates, 
said perforations being disposed so as to leave a small 
amount of metal there between which metal lfiav be 
easily distorted as and for the purpose described. 
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IS. A plate for an electrical condenser provided with 
narrow slots dividing said plate into plurality of sectors, 
said slots being equal in length to a substantial fraction 
of the radius of said plate, whereby the bending of one 
of said sectors out of the plane of said plate will slightly 
vary the capacity of such condenser. 

19. In a stator leaf, a rigid central member and a 
series of flexible segments attached thereto. 

III. BEGINNING OF INVENTION AND 

DISCLOSURE. 

The testimony presented in behalf of the appellants shows 
that when Freese became interested in radio, (he was 04 
years old at the time he filed his application for his original 
patent on February 6, 1925) he had no knowledge of the 
underlying principles of radio, llis experiments were all of 
the trial and error type. He did not understand and there¬ 
fore could not explain the functional characteristics of any 
particular part, but he did know that he could make the dials 
of the several tuning circuits of a set read all alike (lines 5-6, 
TR53) and that by bending the portions of the plates be¬ 
tween the slots or perforations which he made in the plates, 
he got the best separation of stations and ‘‘clearer signals". 
(This is compensation—the principle of the claims in issue). 

As has been previously explained, Freese did not make his 
condensers, but bought condensers in the open market and 
changed them to suit his ideas. He first made Exhibit 14 
having the V-shaped slots in the plates extending to the peri¬ 
phery thereof. This Exhibit was made and used by Freese 
(TR38) before he saw the diagram in the Philadelphia “Eve¬ 
ning Bulletin" of February 16,1924, Exhibit 12, TR179. This 
condenser has slotted plates which may be adjusted by bend¬ 
ing or displacing them to get the “fine adjustment" or com¬ 
pensating effect and “clearer signals” throughout the capacity 
curve or range of the condenser at various settings of the 
tuning dial. Freese immediately thereafter bought other con¬ 
densers and changed them in different ways (see Exhibits 
15, 16, 19 and 20). In his experiments with these condensers, 
Freese made the chart of stations, Exhibit 21, TR181, pre- 
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viously discussed. The exact separation of stations \|’as ob¬ 
tained bv Freese by perforating the plates and then bjending 
the material between the perforations; i. e., “I got thq sharp 
tuning by bending these plates'- (TR37). The tweezers and 
reamer, which Freese used to get this “tine adjustment” and 
“clearer signals” by bending the plates, are in evidence as 
Exhibits 17 and 18. Freese got such good results frbm the 
set, of which Exhibit 22, TR182, is a diagram, that jie con¬ 
cluded that he wanted to get a patent, TR42. j 

Freese's testimony that he actually made and used! a con- 

• • ! 

denser embodying plates like Exhibit 14, before his appli¬ 
cation for his original patent was filed, is further corrobo¬ 
rated by the testimony of Edward P. Chance, TR53-5f>. 


Freese testified that he took with him to the patent attor¬ 
ney's office the chart of stations, Exhibit 21, a single jslotted 
plate, Exhibit 24, two plates, Exhibits 15 and 16, and two 
sheets of drawings comprising Exhibit 23, TR1S3-4. The 
sheets of drawings. Exhibit 23, were still in the old j Freese 
file and found there in the presence of Mr. Libby by ^jr. Bos¬ 
well then in charge of the Victor-Evans office in Phila4elphia, 
TR66. Mr. Meyers, the attorney who prepared the Applica¬ 
tion, was a little uncertain about haying seen Exhibit 14 at 
that time but did remember seeing one of the plates, such as 
Exhibit 24, TR56-57. j 

I 

Freese verbally discussed with Mr. Meyers the construction 
of his condenser, by using the chart, Exhibit 21, explaining 
that the condenser would give better separation of Stations 
than a solid plate condenser, and that the condenser included 
a construction which would give the same effect as a vernier, 
TR57, 9th line from the bottom. The vernier, as previously 
explained, is a single separate adjustable plate for getjing the 
“fine adjustment” or “in on the peak”. There was only one 
way in which Freese could have obtained this “vernier" re¬ 
sult and that was by bending the “relative metallic portions” 
of the plates. Mr. Meyers testified, TR60: 


“I personally could not grasp or could not understand 
any advantage myself that could be gained by any bend¬ 
ing. The only thing that I could see by bending was a 
possibility of short circuiting or interference between 
the plates of the condenser—” 


I 
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and on TR59, Mr. Movers testified: 

“•—because to me it would have seemed that any bending 
might have caused an interference between the plates, 
and I did not know enough about radio to know that 
minute bending might affect that adjustability that is 
referred to.” 


Mr. Movers testified that he was not familiar with radio and 
know nothing about the principles underlying the Freese 
invention. Freese admitted that ho know nothing about those 
principles, so the host Mr. Meyers could do was to put in the 
statements about the ‘‘finer” and “more accurate tuning”, 
lino 35-36, page 1, and the result expressed in the language 
“clearer signals”, lino 3S. Then in describing the structure 
of Figure 4 of the drawing, he put in the expression “the metal¬ 
lic portions being V-shaped permits very gradual adjustment 
of the relative metallic portions of the removable or rotary 
plates”. The reason for this language is found at TR5S, in 
the following: 


“I think that in all probability, owing to the infancy 
of radio at that time, that Mr. Freese as well as myself 
did not completely understand the function of the con¬ 
denser. So that 1 knew there was some type of adjusta¬ 
bility possible with the condenser. There was something 
there that lie had, that I did not know and he could not 
tell me howi to express in proper functional language to 
cover the function. 


“So that I put in the statement of adjustability as a 
basis, thinking and intending to elaborate on that if pos¬ 
sible during the prosecution of the case, and hoping that 
the art which might develop would assist in my educa¬ 
tion. I endeavored to put the basis in, with that lan¬ 
guage for the adjustability.” 

Mr. Meyers testified with respect to the slotted plate. Ex¬ 
hibit 24, TR57: 


“—I have seen a plate—probably this one, I think—that 
he brought in.” 
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The record is clear as to what took place concerning the 
preparation of the application. The draftsman tookj Freese's 
drawing. Exhibit 23, and made substantial copies thejreof onto 
one sheet, bottom of TR59 and top of TR60, but the flrst form 
that Freese made, the condenser plate of Exhibit 14; Exhibit 
24, and the chart of stations. Exhibit 21, were noit shown. 

7 / 7 j 

Mr. Mevers could not recollect whv thev were not shown 
«. • • 

and claimed in the patent. Freese explains this at [PR44, in 
that it would have required an additional sheet of [drawing 
which would cost him $10.00, and lie was told that tjie inven¬ 
tion could be properly covered by the one sheet. 

j 

i 

[ 

IV. FILING AND PROSECUTION OF |rHE 

APPLICATION. 

The original Freese application was therefore filed [with the 
one sheet of drawing and the specification of the patent. The 
claims filed, however, (folio 123 following TR72) were much 
broader than any of the claims in issue; in fact, they were 
too broad , for on the first Action made by the Patent Office, 
(folio 125 following TR74) the Examiner stated: 


“This application has been examined. 



spelled. 

“All claims are rejected on 

“BRITISH patent 5371 Dec. 1G, 1015 250-41V (1 slit). 

“The reference is not at all like the applicant's device 
but it reads exactly on the applicant's claims." 

A mere glance at the British reference, (folio 243 following 
TR142 will show that the patent has no relation whatever to 
the Freese invention, vet the man who succeeded Mr. IMevers 

/ C I • 

in the Victor-Evans office and who clearly but unfortunately 
knew less at that time about radio than either Mr.[Freese 
or Mr. Meyers, and who never stopped to consult Mr.\Freese 
before making an amendment, canceled the original claims 
and put in the two narrow claims of the patent and allowed 
the patent to issue. Freese says, in his oath accompanying 
his application for reissue, that he “never saw” the jBritish 
reference until the day he signed the oath for his reissue ap- 
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plication, February 3, 1931, and he so testified again at the 
trial (TR45; see also TR65). The one who made the first, 
last and only amendment in the Freese case, was, according 
to Mr. Meyers' testimony, only a draftsman when the case 
was filed, and the record shows that Freese had no oppor¬ 
tunity, whatever, of determining the character of the claims 
that were to issue in his patent; also, Freese was told that he 
was well protected and that his patent covered everything but 
a solid plate, TRIG, line 1. Thus, through lack of knowledge 
of the subject on the part of Freese and his attorneys, and 
clearly through inadvertence and mistake, Freese was handed 
a patent, Exhibit 1, entirely inadequate to cover his invention. 


V. WHAT WAS GOING ON IN THE PATENT 
OFFICE WHILE THE ORIGINAL FREESE 
APPLICATION WAS PENDING AND 
BEFORE IT ISSUED. 


1—The Chart of Interferences, Exhibit 10, TR3 3, 
shows: 


(a) That 15 other parties came into the Patent Office with 
applications showing certain different ways of obtaining the 
“fine adjustment", getting “in on the peak'' which is “com¬ 
pensation" or automatic curve correction as illustrated in 
Exhibit 4, TR150. 


(b) Seven of these applications were filed after the Freese 
patent issued, including that of Sagle who, in the decision of 
the Examiner of Interferences, as testified to bv Libbv, was 
awarded priority of invention (and it may well be that Sagle 
saw the Freese patent after it issued August 24, 1926, and 
was thus stirred to file his application on October 13, 1926, 
after WAITING 0 VER THREE YEARS FROM HIS AL¬ 
LEGED DATE O^INVENTION, contrary to the assertion 
by theSolicitor of* paten fiHf)e?ore the court below that the 
Plaintiff took up the Freese patent to “defeat or harass Sagle”, 
who slept over three years on his rights and then wakes up 
and walks off with the prize). 
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(c) Eight of the applications were tiled before tliej Freese 
patent issued, and four of the eight were tiled even before the 
Freese application was allowed on February 2, 11)26, pud the 
Interferences were not declared for nearly two Years there- 
after (December 21, 11)27). 

The Patent Office made a mistake in failing to understand 
the Freese invention which is clear enough to one tlieh skilled 
in the art from the drawing, without a word of specification. 
Had the Patent Office not so inadvertently failed, the Freese 
application would have been placed in interference vfitli the 
several other applications, on the same subject matteii, which 
were filed after the Freese original application and which 
were pending when the Freese original patent issued, and 
apparently are still pending. If the counts of these interfer¬ 
ences (which are some of the claims of the Freese reissue 
application) had been suggested to Mr. Freese for interfer¬ 
ence purposes, the present application for reissue might have 
been avoided and the rights of Mr. Freese to make the claims, 
or the question of priority of invention, probably would have 
now been very near final determination. In other | words, 
Freese would not now be faced with the present inequitable 
situation and danger of losing his rights. As we have pointed 
out hereinbefore, the Freese invention, as now claime<jl in the 
reissue, was shown and sufficiently described in the (paginal 
Freese application, to enable the invention to be understood 
to apprise the Examiner that Freese was entitled to contest 
the question of priority with the other parties. 


VI. WHAT TOOK PLACE AFTER THE 

PATENT ISSUED. 


1. After the patent issued, Freese said, “I kind of read it 
over, but I did not understand it. We machinists do not 
understand your writing of a patent. Of course it is dumb¬ 
ness on our part. v (TR49). lie then went to see his attorney 
twice (last paragraph TR45). When he saw that he only 
had two claims instead of the live originally filed, lie asked 
his attorney, ‘‘Does this cover all of my patent?" Hik attor¬ 
ney said, “Yes". The attorney further told him, “This! patent 
will cover anything without a solid blade. It will cover all 
kinds of slits and holes", and Freese said, top of TR46,| “Well, 


i 
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I believed him. I thought that was right because he ought to 
know more than I did about it." Freese further testified, bot¬ 
tom of TR49, that his attorney further told him, “We have 
stated here a Y-shaped condenser. That is all that is neces¬ 
sary." * * * “It is perforated there, that will cover 

everything." 


Freese thus seeing the expression “Y-shaped slots" men¬ 
tioned in claim 2, thought from what his attorney told him, 
as above quoted, that the patent covered not only Y-shaped 
slots, but any kind of a perforation or “tangential slot" men¬ 
tioned in line 4 of claim 2. It seems clear from the testimony 

• 

that Freese did all that he could under the circumstances to 
determine the scope of his patent. 


2. Freese, soon after his patent issued, believing he had a 
worth-while patent, sent a letter about his condenser, now in 
Exhibit ID: i. e.i the condenser with holes in the plates, to 
the Radio Condenser Company, of Camden, New Jersey, to 
see if they were interested. In about a week lie got back an 
answer to the effect that tliev were not interested, TRIG. 

• 7 


3. Freese then took the same condenser to the Atwater 
Kent Co., in Philadelphia, but they were not interested. 

4. The fact is that at that time, as testified to by Mr. Libby, 
TR67, set manufacturers had not then begun to use “com¬ 
pensation" devices on their condensers, and it was only a 
vear or two later that tliev began such use. 

5. Freese, however, kept an eye on the stores and elsewhere 
to see if he could see any infringing devices. Set manufacturers 
began, in 1927-8,1 to shield, to a greater extent than formerly, 
the various pieces of apparatus, especially the coil and con¬ 
denser, in the tuning circuits, so it became very hard to in¬ 
spect such apparatus in a set, and by 1926, the knock-down 
sets had practically disappeared from the market. Freese 
saw, about 2V» years after his patent issued, an “ad v or 
account in some trade paper or magazine showing a picture 
of a condenser which looked like it had slotted plates, TR46. 
He immediately went to Philadelphia and found such a con¬ 
denser on sale and bought it. This is Exhibit 25, which has 
spaced impressions on the plates so that at even a short dis¬ 
tance it looks like one of Freese's condensers, for example. 
Exhibit 20. If this condenser had included slotted plates, 
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Freese, naturally, would have obtained an opinion f>om his 
attorney as to infringement and might then have discovered 
the defect in the patent. He certainly was not lacking!in dili¬ 
gence in endeavoring to protect his rights. 

6. On December 26, 1930, Freese received a telephone call 
from Mr. Gilling of the Radio Condenser Company, inquiring 
about his patent. He told Mr. Gilling he did not \Vant to 
discuss the patent over the 'phone but would come out to the 
plant, which he did on December 28, 1930, TR62. 

While in Mr. Gilling's office at that time, Freesej saw a 
four-gang condenser, Exhibit 26, having slots in the jplates, 
and at once said to Gilling: 

“That is an infringement on mine: it has gcjt slots 

in it. 

I 

“I said, ‘It is the first one I have seen since I Applied 
for a patent that has slots in it.' " (last 2 lines TR|8, and 
1st line, TR49). j 

“That is an infringement of my patent." (lines] 12-13, 
TR4S). 

Then Gilling explained that the claims in his patent did not 
read on the said four-gang condenser construction. IjlERE, 
THEN, WAS THE FIRST NOTICE FREESE HAD THAT 
IIIS PATENT WAS DEFECTIVE, THAT IT DID NOT 
COVER WHAT HE THOUGHT IT DID. Freese testified, 
TR49, center of page, that it was at the time of this NOTICE 
that he FIRST formed the opinion that his attorney did not 
do his dutv. 

i 

On January 7, 1931, Gilling went to Newark, N. J., [o con¬ 
sult with Mr. Libby about the Freese patent. On January 9, 
1931, a further conference was held between Gilling and 
Libby about the patent and Libby recommended that Radio 
Condenser Company buy the patent and file a reissue!appli¬ 
cation. On January 10, 1931, Gilling 'phoned Libby tjo pre¬ 
pare the assignment, which he did on that date and mailed 
it to Radio Condenser Company. On January 17,] 1931, 
Freese executed the assignment of the patent to Radip Con¬ 
denser Company. 

On January 19, 1931, Gilling and Libby had a further con¬ 
ference, at which Libby was instructed to proceed with the 
preparation of a reissue application. Libby worked Pn the 
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papers on January 20, 21, 22 and 23. Libby had to go to 
Chicago on January 25, and returned to his office on January 
21), and found a letter from Mr. S. S. Cramer, President of 
the Radio Condenser Company, saying that (filling had been 
sick for a week and had not been to the office, and inquired if 
there was anything about the Freese matter that he could 
attend to. Libbv answered the letter, saving that he had 
expected (filling and Freese to come to his office before he 
irent to Chicago. However, on February 2, 1931, (filling 
'phoned Libby for an appointment, and on February 3, 1931, 
(filling and Freese went to Libbv's office in Newark, and the 
reissue papers were gone over and signed by Freese and mailed 
to tlie Patent Office that day. Hence only 39 days elapsed 
from the time (filling first contacted with Freese until the 
reissue application was tiled, and only 37 days elapsed from 
the time Freese first had notice that his patent was inadequate 
to cover his inventions, until he tiled his reissue application. 

VII. GROUNDS FOR REJECTION. 

The claims in issue were rejected by the Patent Office on 
the following grounds: 

A —That the claims involve new matter in that thev are 

* 

not supported by the disclosure of the application which 
eventuated into the patent sought to be reissued. 

B —That no such showing has been made of inadvertence, 
accident or mistake as will support this broadened reissue 
filed more than two years after the date of the original patent. 

We submit that the Court below erred, as set forth in the 
assignment of errors, TR13, in agreeing with the Board of 
Appeals of the Patent Office. : 

A. First Ground of Rejection. 

Because the patent does not use the word “thin" in the 
description of the condenser, the Board of Appeals of the 
Patent Office, TR145, held that “bendabilitv or deformabilitv 
are not at all essential to this spreading"; i. e., the spreading 
or separation (if the stations. THEY ENTIRELY OVER¬ 
LOOKED THE FACT THAT THE LAST STEP IN THE 
‘‘SPREADING 1 " OF THE STATIONS, IS GETTING THE 
“FINE ADJUSTMENT" OR “IN ON THE PEAK" (pageS) 
ACCOMPLISHED BY FREESE BY ADJUSTING THE 
“RELATIVE METALLIC PORTION" BETWEEN THE 
PERFORATIONS OR SLOTS! The patent states in lines 
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64-70, that the plates of the condenser “may be of any suit¬ 
able metal". It has been pointed out that Freese djid not 
make his condensers, but bought condensers then on the 
market and changed them by perforating or cutting oi| shap¬ 
ing the plates to suit his ideas. Consequently, the character 
of the plates which he then purchased is a complete Answer 
to the position taken by the Patent Office, for his patent 
drawing is like these plates. Exhibits 14, 15, 16, 19, 20 find 24 
show the condensers with which Freese experimented before 
he tiled his application, and Exhibits 14, 15, 16 and 24 are 
the ones which Freese took to his patent attorney, although 
Mr. Movers was a little uncertain about having seen Exhibit 
14 at that time, but did remember distinctly seeing one of 
the plates such as Exhibit 24, TR56-57. Reference to these 
Exhibits clearly shows that they are all of thin readily bend¬ 
able material. 

From what has been said, it will be readily seen tliat the 
first ground of rejection by the Patent Office is unwarranted, 
for the claims mav be verv easilv read on to the Freese draw- 

*• « i 

ing. It will be observed from the discussion of these claims 
that all of the claims are based on structure, and that the 
Freese drawings and specifications clearly show and describe 
a condenser having the same structure as set forth iin the 
claims and having inherently both the structural and func¬ 
tional capabilities of the condenser plates covered by the 
claims. It does not seem necessary to discuss each and every 
claim to show this, but for the purpose of illustration, jclaims 
3, 5, 18 and 19 will be read thereon. 


Claim 3: The Freese variable condenser includes blades 
relatively movable into different overlapping relations to 
change the capacity of the condenser. At least one j of the 
blades, for example 31 shown in Figure 4, has a structural 
character by reason of the V-shaped slots 30 leaving local 
portions between the slots which can be displaced into (‘stable 
capacity-varying settings to effect corresponding capacity 
adjustments of the condenser.” It has been pointed opt that 
Freese did adjust these “metallic portions" defined in line 24, 
page 2 of the patent, because the construction “permitjs grad¬ 
ual adjustment” as defined in line 23, page 2 of the patent. 
His testimony, to which reference has been made, shoivs that 

he was obliged to adjust these “local portions" of thk c l aim - 

J>/*<£e 
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in order to got the “accurate tuning" and “clearer signals" 
referred to in lines 36 and 3S, page 1 of the patent. A glance 
at the chart of stations. Exhibit 21, TR181, will show why 
slight bending or adjustment of these local portions between 
the perforations oi* slots of the plates shown in Figures 2, 
3 and 4 of the patent would separate two stations quite close 
together. In other words, Freese got his “coarse adjustment" 
by reason of the reduction of metal in the plates through the 
medium of the perforations, and the “tine adjustment" of the 
art at that time by “relative displacement" of the different 
local portions of the plates between the perforations. Freese 
testified, particularly with respect to the plate of Figure 4 
of his patent, that he left a rim around the periphery so that 
the “adjusted local portions" would better hold their ad¬ 
justed position; in other words, the adjustment would be 
“stable", TR40. 


c 


No specification or description whatever is required to read 
laim 3 onto the Freese drawing. 


Claim 5 does not differ greatlv from claim 3, onlv that it 
states that the displacement of the local portions of the plate 
effect “minor corrections of the capacity." The Freese struc¬ 
ture permits just this thing, as explained with respect to 
claim 3. 


Claim IS calls for a plate provided with narrow slots divid¬ 
ing said plate into a plurality of sections. This language is 
completely descriptive of Figures 3 and 4 of the Freese draw¬ 
ing. The claim (also claim ID) does not call for “slits cut 
through the edge" as erroneously argued by the Solicitor for 
the Patent Office in the Court below. The claim further states 
that the slots are in length equal to a substantial fraction of 
the radius of said plates. A mere glance at the patent shows 
that this language is also exactly descriptive of Figures 3 
and 4 of Freese. The functional clause at the end of the 
claim is also completely descriptive of Freese. There is 
nothing in claim IS said or implied with respect to the thick¬ 
ness of the plate, only that the plate has narrow slots 
“whereby" the Sectors between the slots may be bent out of 
the plane of the plate to vary the capacity of the condenser. 


Claim 19 calls for a stator leaf. This is the plate 20 of 
Figure 3 of Freese. The rigid central member is the part of 
the Freese plate 20 adjnn t M tt the rotor .pl.itr -ujrrrU'O drr the 

teiZ e.*rvjn‘i\ro 
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the 

strafe? and** series of flexible segments attached to this rigid 
central member. The flexible segments between the slots 21 
are attached to this central member. 

It is not seen how anyone can say that these claiims will 
not read on the Freese structure. They read as well on Freese 
as on any of the structures forming part of Exhibit 11 
(TR16S-17G), some of which have no “slits'* or | “slots” 

i 

(TRIGS-!)). Reading on the Freese structure as tlieyj do, the 
claims do not involve new matter as contended bv the! Patent 
Office. The evidence clearly shows that Freese, a lojig time 
before his application was tiled, actually invented and Reduced 
to practice the structures set forth in the claims in ijssue, of 
which claims 3, 5, IS and 1!) have been specifically discussed 
to prove our contention on this point. Therefore \ Freese 
clearly iras entitled to make these claims irhen he filed his 
original application: he is not attempting to claim something 
that he did not in rent. 

It has long been the practice of the Examiners| at the 
Patent Office to cite references based on the draicing; j? alone. 
This is also true of the solicitors in the Patent Office on appeal 
cases: for example, in Re Watts, 58 F. 2d, S41. before the 
Court of Customs and Patent Appeals, the solicitor, Mr. 
Ilostettler, for the Patent Office, argued: 

“that it is immaterial that the patent ‘ascribes no func¬ 
tion to the curves', and that description for the purpose 
of anticipation can be by drawings alone as well as by 
words." 

In re Boyd, 55 F 2d, 403, the Court of Customs and Patent 
Appeals held the same thing; i. e.. 


“It is well settled that description for the purpose of 
anticipation may be by drawings alone, as wellj as by 
words" 

and again the same Court held in Boyd v. Zimmerman, 417 
O. G. 840: | 

i 

“It is well settled that description for purposes of 
anticipation may be by drawings alone as wellj as by 
words.'' 


We submit that it is a poor rule that does not work both 
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Patent Office argues that the drawing alone is sufficient to 
use the patent as a reference. Now it is argued before the 
Lower Court that: 


“nothing is found in the specification or in the drawing 
of the patent to teach that the capacity of the condenser 
could be changed by bending a portion of one plate away 
from one of the other plates/' 


Even if the specification does not use the word “thin” in de¬ 
scribing the thickness of the condenser plate* it uses the 
equivalent langiiage in the term “suitable metal”, which 
means the thin, bendable metal well known at that time; 
and even if the specification did not say that the plates are 
bendable, it used equivalent language—that the structure 
shown “permits very gradual adjustment of the relative 
metallic portions of the movable or rotary plates/' Adjust¬ 
ment of “the relative metallic portions” or bending thereof 
is bound to change the capacity of the condenser; the result 
necessarily follows the adjustment, and the result is the same, 
whether it is termed changing of capacity or producing 
“clearer signals” as stated in the patent. Even if Freese did 
not understand *the result or mention it all, he is still en¬ 
titled to the inherent benefits of the structure which he 
invented. Furthermore, the drawing tells the whole story 

to one at that time skilled in the art. The reasons whv the 

« 

specifications did not go into more detail have been discussed 
supra. 


AUTHORITIES ON THE QUESTION OF 

DISCLOSURE. 

In addition to the authorities just cited, appellants cite 
the following decisions to further substantiate their position 
that the drawings are a very important part of a patent and 
may be relied on for a disclosure if the specification is lacking 
in completeness thereof, and that the applicant may not even 
understand his invention, which was the case with Freese 
as has been shown. 

In Tinker W. Eureka Mower & Reaper Mfg. Co., 

1 FR 13S, the Court said: 
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“The drawing could and should be looked at,iif neces- 
sarv, in order to explain an ambiguous or doubtful speci¬ 
fication, and to make the invention capable jof being 
understood and used. ‘Curtiss on Pat. Paragraph 262, 
Hogg v. Emerson, 6 How. 4372 ” 

Westmoreland Specialty Co. et al v. Hogan, Circuit 
Court of Appeals, 3rd Circuit, 167 Fed. 327. Use of celluloid 
top on salt shakers, new, although used on talc l|)oxes or 
bottles: j 

“Hut the mere failure of a patentee to realize all the 
benefits and possibilities of his invention is npt fatal. 
The after-discovery of unsuspected usefulness in a dis¬ 
closed apparatus far from detracting from its vajue, may 
serve to enhance it. It is the benefits which test,] use and 
time unfold that reallv determine merit.” 

In M anton-Goulin Mfg. Co. v. Dairy Machinery & 
Construction Co., 247 F. R. 317, the Court of Appeals of 
the Second Circuit stated: j 

“Finallv, it seems to us of no moment whether! Gaulin 
understood the correct theory of homogenization, and 
wiiat that tlieorv mav be, or whether Julien's lhacliine 
could homogenize effectively.” 

General Electric Co. v. Cooper Hewitt Electric Co., 

249 F. 61: 

“Hence it is plausibly argued that the insertion w’as 

of nev T matter and w'as vital to the invention as patented; 

and thereupon it is said that the patent is void. Rlailroad 

v. Sayles, 97 U. S. 554, 563, 24 L. Ed. 1053; Railjroad v. 

Consolidated Co. (C. C. A. 6) 67 Fed. 121,129,14 p. C. A. 

232. This view’ overlooks the substance of the invention, 

as disclosed in the original specification and difawing. 

The rule is that insertions bv wav of amendment in the 

* «/ 

description or drawing, or both, do not hurt the patent, 
if the insertions are only in amplification and explana¬ 
tion of wiiat was already reasonably indicated! to be 
within the invention for wiiich protection w’as sought— 
‘something that might he fairly deduced from the original 
application2 ” 

Stromberg Motor Devices Co. v. Zenith Carbureter 
Co., 254 F. R. 68, in wiiich the Court of Appeals of tlje Sev¬ 
enth Circuit said: 


“We do nbt inquire whether Richard was right in his 
theory. A patentee is entitled to all the benefits of his 
invention whether he apprehends and states them or not. 

SW" lie must be given full protection in his claims whether 
he has explained the theory of the operation of his de¬ 
vice correctly, erroneously, or not at all. Against an in¬ 
fringer he must be allowed a range of equivalency that 
is commensurate with his actual contribution to the art. 
He is not to be limited to particular formation or location 
of parts, unless the limitations are embodied in the 
claims tlieihselves or are necessarily imposed by the 
prior art.' 7 


From the above 1 it is noted that the Court held that the in¬ 
ventor must be given full protection whether or not he ex¬ 
plained the theory of operation of his device “correctly, er¬ 
roneously, or not at all". 

Prescott et al v. Swain , 22 F (2d) 1004: 

“A reading of Swain's specifications dated March 15, 
1918, discloses that the demountable and quick detach¬ 
able rim of the counts is specifically described therein, 
permitting of the ready removal of the tire alone or the 
tire jointly with the rim. This leaves in question only 
the provision for the removal of the disc wheel from the 
hub. It is true that Swain makes no specific reference 
or claim to this in his application, nevertheless he shows 

a disc bodv attached to the hub bv means of bolts and 
*1 * 

nuts in such a manner as to leave the disc readilv re- 
movable from the hub, and the function in question is 
inherent in the disclosure.” 


Cleveland Automatic Mach. Co. v. National Acme 
Co., 52 F (2d) 769: 

“It is urged that ‘high speed drilling', that is, the 
simultaneous rotation of the drilling tools and the work 
in opposite directions was an afterthought with Trobeek, 
and was not described in the specifications of his patent. 
* * * This ‘high speed' function was present in the 

W* Trobeek attachment, whether sufficiently described or 
not, and contributed to its usefulness, and we think the 
patentee should have such construction of the specifica¬ 
tions and claims as will protect his invention. 77 

Simplex Piston Ring Co. of America, Inc., v. Horton - 
Gallo-Creamer Co., 61 F 2d 748 (C. C. A., 2nd Circuit, 
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Manton, Hand, Swan) : 

“Patentee may invoke advantages of which he \Vas not 
aware in support of invention, but structure must dis¬ 
close them.” 

(Claims held valid but not infringed—loweij Court 
reversed.) 

In Danbury & Bethel Bur Co. v. American Ffatters 
& Furriers Co., Inc., 54 F 2d 344, Judge Manton s^iid: 

“It is not necessary that the inventor understand or 
be able to state the scientific principles underlying his 
invention. Diamond Rubber Co. v. Consolidated Tire 


Co., 220 U. S. 428; 31 S. Ct. 444, 55 L. Ed. 527.” 
and in the cited decision, the Supreme Court said: 

“—and how can it take from his merit that he lfiay not 
know all of the forces which he has brought into opera 
tion? It is certainly not necessary that he understand 
or be able to state the scientific principles underlying his 
invention, and it is immaterial whether he can stand a 
successful examination as to the speculative ideas in¬ 
volved.” ! 

Bickell et al v. Smith-Hamburg Scott Weldihg Co. 
of N. Y., 53 F. 2d 356-8: 

“While it seems somewhat strange that the priginal 
application did not in express terms refer to ‘siphpnic dis¬ 
charge', the specifications and drawing show a machine 
which could operate in that way and claim 13 can be read 
as claiming it.” 

(Patent held valid and infringed.) 

Fames v. Andrews, 122 F. S. 40. The V. S. Supreme 
Court, in the matter of an appeal from the Circuit Court for 
the District of Connecticut, in reissue Patent 4,372, said: 

“The changes made in the amended specification did 
not enlarge the scope of the patent or describe a different 
invention, but only supplied a deficiency in the original 
description, by describing with more particularity and 
exactness, the means to be employed to produce I the de¬ 
sired result.” 

After discussing the additions to the specification, \he Su¬ 
preme Court said: 

“There is nothing in these additions and amendments 

which either was not virtuallv contained bv reasonable 

1 1 

implication in the original description, or ^f new, 



amounted to more than specific and exact directions to 
supplement those contained in the original." 

Again in Rubber Co. v. Goodyear , 76 V. S. 788, the 
Supreme Court said, with respect to a second reissue patent: 

“A patent should be construed in a liberal spirit, to 
sustain the just claims of the inventor. * * * But 

liberality, rather than strictness should prevail when 
the fate of the patent is involved, and the question to 
be decided is whether the inventor shall hold or lose 
the fruits of his genius and his labors. (Conny v. Bur¬ 
den, 15 Howard 269).’' 

In a very recent decision. Radio Corporation of Amer¬ 
ica et al v. Rtidio Engineering Laboratories, Inc., 54 
8. Ct. 752 (757) : 445 O. G. 525, the Supreme Court of the 
United States said: 

“If DeForests’s explanations and excuses were to be 
disregarded altogether, the result at most would be that 
the apparatus of the coupled circuits had potencies and 
values more important than the uses that were imme¬ 
diately apparent, potencies and values at least dimly 
apprehended, and never discarded or forgotten down to 
the time of their complete fruition. The benefit of all 
alike belonged to the inventor." (Corona Cord Tire Co. 


v. Dovan Chemical Corp. 48 S. Ct. 280 and other de¬ 
cisions. 


The testimony shows that Freese's invention was ahead 
of the “times" and that it had “potencies and values 
more important than the uses that were immediately 
apparent" and it is apparent that they were “dimly appre¬ 
hended'’ bv Freese and his attornev. 


In John M. Miller v. National Broadcasting Com¬ 
pany , Inc., et al, 21 V. S. Pat. Q. 214-21, the Court said: 

“Whether Prof. Pierce knew the scientific explanation 
of his crystal controlled oscillator is not important. He 
did know and use the device and employ the methods 
which produced the desired results, and which are the 
device and methods of the patents.” 

which language is substantially the same as used by the 
Supreme Court in DeForest Radio Co. v. General Elec¬ 
tric Co., 51 S. Ct. 562-569, wherein the Supreme Court said: 




“Whether DeForest knew the scientific explanation 
is unimportant since he did know and use the device and 
employ the methods which produce the desired result 
and which are the device and methods of the patent.” 

In line with these decisions, it is not important that 
Freese did not know the scientific term “compensation” 
for what he was doing, but he knew what he did, and 
used his condensers in accordance with the now recognized 
scientific term. 

i 

The amendments to the specification, made in the reissue 
application, are merely supplementary to the disclosure of 
the original specification, and describe “with more particu¬ 
larity and exactness, the means employed to produce the 
result*’ (as shown in the drawings and original specification). 
(Fames v. Andrews, supra.). We therefore submit that the 
first ground of rejection has been fully and satisfactorily 
answered. 

B. Second Ground of Rejection. 

I—Erroneous Theory of the Patent Office— 


i 

In answering the Second Ground of rejection, which is 
based on the erroneous theory set forth by the Patent Office 
—that no patent may be reissued with broadened cljiims if 
filed more than two years after the grant of the cjriginal 
patent—we have shown that this case is filled with inadver¬ 
tence, accidents and mistakes, not only on the part of the 
inventor and his attorney, who were groping around in the 
dark on a rather technical matter which, admittedly, peither 
knew anything about nor understood, but on the part! of the 
Patent Office Examiners, no doubt misled by the manner in 
which the case was presented to them. Because of these con¬ 
ditions and events which took place, the case becomes |a most 
extraordinarv one and in a class all bv itself, and hence merits 
careful and liberal treatment. Furthermore, it should )>e kept 
in mind that the invention which Mr. Freese made was far 
ahead of the radio condenser art. No slotted or perforated 
/date condenser teas knoten in the art before Mr. Freeze made 
his invention, nor apparently, had anyone ever discovered 
that “clearer signals" could be obtained by making a con¬ 
denser plate with “local portions” relatively adjustable and 
adjusting or bending these “relative metallic portions” of the 
plate, as Freese did. Freese was working on an uncharted 
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sea, and lie made a remarkable discovery. He was clearly en¬ 
titled to claim what he discovered at that time. His failure 
to make the claim was due wholly to circumstances beyond 
his control and for which he should not be penalized by denial 
of his claims now. 

II—Fundamental Decisions Governing Reissues— 

Chief Justice Marshall in the case involving the first re¬ 
issue patent, and before the first reissue statute was passed. 
Grant v, Raymond , 6 Peters 242, held the reissue patent 
(original issued August 18,1821—reissued April 18,1825) to 
be valid on the principle that in equity and good conscience 
a man who has made a valuable invention, and who through 
inadvertence, accident or mistake has failed to protect fully 
that invention in his patent sought for that purpose, should 
be allowed to correct his mistake by reissue. 

The Chief Justice, among other things, said: 

“That sense of justice and of right which all feel, pleads 
strongly against depriving the inventor of the com¬ 
pensation thus solemnly promised, because he has com¬ 
mitted an inadvertent or innocent mistake. 

“If the mistake should be committed in the Depart¬ 
ment of State, no one would say that it ought not to be 
corrected. All would admit that a new patent, cor¬ 
recting the error, and which would secure to the patentee 
the benefits which the law intended to secure, ought to 
be issued. And yet the act does not in terms authorize a 
new patent, even in this case. Its emanation is not 
founded on the words of the law, but is indispensably 
necessary to the faithful execution of the solemn promise 
made by the United States. Why should not the same 
step be taken for the same purpose, if the mistake has 
been innocently committed by the inventor himself?” 

* * * * * 

“It has been urged that the public was put into pos¬ 
session of the machine by the open sale and use of it 
under the defective specification, and cannot be deprived 
of it by the grant of a new patent. The machine is no 
longer the subject of a patent. 
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“This would be perfectly true if the second! patent 
could be considered as independent of the first.! But it 
is in no respect so considered. The communication of the 
discovery to the public has been made in pursuance of 
law, with the intent to exercise a privilege which is the 
consideration paid by the public for the future usb of the 
machine. If, by an innocent mistake, the instrument 
introduced to secure this privilege fails in its j object, 
the public ought not to avail itself of this mistake, and 
to appropriate the discovery without paying tjhe 
stipulated consideration. The attempt would be 
disreputable in an individual, and a court of equity 
might interpose to restrain him/’ 

This settled rule laid down by the Supreme Court is 
founded firmly upon the principles of equity and Inis been 
followed by the Supreme Court in the following celebrated 
cases: 

Miller v, Brass Co,, 104 U. S. 350, 26 L. Ed. 784, 785: 

“Now whilst, as before stated, we do not denyjthat a 
claim may be enlarged in a reissued patent, we | are of 
opinion that this can only be done when an !actual 
mistake has occurred; not from a mere error oi judg¬ 
ment, but that may be rectified by appeal, but a real, 
bona fide mistake, inadvertently committed; such as a 
court of chancery, in cases within its ordinary jurisdic¬ 
tion, would correct.” 

Mahn v, Harwood, 112 U. S. 354; 5 Sup. St. 174, |T9: 

“The truth is (as was shown in Miller v. Brasp Co.) 
that this class of cases, namely, reissues for the purpose 
of enlarging and expanding the claim of a patent, was 
not comprised within the literal terms of the law which 
created the power to reissue patents. But since (He pur¬ 
pose of the statute undoubtedly was to pro ride that kind 
of relief which courts of equity have always given in 
cases of clear accident and mistake in the drawing up of 
written instruments, it may fairly be inferred that a 
mistake in patent whereby the claim is made too nfirrow, 
is within the equity if not within the words of the stat¬ 
ute* Yet no court of equity, considering all the interests 
involved, would ever grant relief in such a case without 


* Emphasis ours. 


due diligence and promptness on the part of the patentee 
in seeking to have the error corrected. It is just one of 
those cases in which laches and unnecessary delay would 
he held to he a har to such relief. And in extending 
the equity of the statute so as to embrace the case, the 
courts should not overlook or disregard the conditions 


on which alone courts of equity would take any action, 
and also on which alone the commissioner of patents has 
any power to grant a reissue. As we have already stated, 
no invariable rule can be laid down as to what is reason¬ 
able time within which the patentee should seek for the 
correction of a claim which he considers too narrow. In 
Miller v. Brass Co., by analogy to the law of public use 
before an application for a patent, we suggested that a 
delay of two years in applying for such correction should 
be construed equally favorable to the public. Hut this 
was a mere suggestion bv the wav, and was not intended 
to lay down any general rule. Nevertheless, the analogy 
is an apposite one, and we think that excuse for any 
longer delav than that should be made manifest bv the 
special circumstances of the case." 

Topliff v . Topliff, 145 l\ S. 156; 12 Sup. Ot. S25, 831, 
aid: 


"From this summary of the authorities it mav be re- 
garded as the settled rule of this court that the power to 
reissue may be exercised when the patent is inoperative 
by reason of the fact that the specification as originally 
drawn was defective or insufficient, or the claims were 
narrower than the actual invention of the patentee, pro¬ 
vided the error has arisen from inadvertence or mistake, 
and the patentee is guilty of no fraud or deception; but 
that such reissues are subject to the following qualifi¬ 
cations : 

First. That it shall be for the same invention as 
the original patent, as such invention appears from 
the specification and claims of such original. 

Second. That due diligence must be exercised in 
discovering the mistake in the original patent, and 
that, if it be sought for the purpose of enlarging the 
claim, the lapse of two years will ordinarily, though 
not always, be treated as evidence of an abandonment 
of the new matter to the public to the same extent 


that a failure by the inventor to apply for a 
within two years from the public use or sale 
invention is regarded by the statute as conclusive 
evidence of an abandonment of the patent to !the 
public. 

Third. That this court will not review the decision 
of the commissioner upon the question of inadver¬ 
tence, accident, or mistake, unless the matteij is 
manifest from the record; but that the question 
whether the application was made within a reason¬ 
able time is, in most, if not in all, such cases, a ques¬ 
tion of law for the court. 

| 

“To hold that a patent can never be reissued for 
an enlarged claim would be not only to override the 
obvious intent of the statute, but would operate in 
many cases with great hardship upon the patentee. 

The specification and claims of a patent, particularly 
if the invention be at all complicated, constitute cfne 
of the most difficult legal instruments to draw wjth 
accuracy; and, in view of the fact that valuable 
inventions are often placed in the hands of inexperi¬ 
enced persons to prepare such specifications and 
claims, it is no matter of surprise that the latter fre¬ 
quently fail to describe with requisite certainty the 
exact invention of the patentee, and err either jin 
claiming that which the patentee had not in fqct 
invented, or in omitting some element which was} a 
valuable or essential part of his actual invention. 
Under such circumstances, it would be manifestly 
unjust to deny him the benefit of a reissue to secujre 
to him his actual invention, provided it is evident 
that there has been a mistake, and he has been guilty 
of no want of reasonable diligence in discovering it, 
and no third persons have in the meantime acquired 
the right to manufacture or sell what he had failed 
to claim. The object of the patent law is to secure f:o 
inventors a monopoly of what they have actually in¬ 
vented or discovered and it ought not to be defeated '•E 

bv a too strict and technical adherence to the letter 
%> 

of the statute, or by the application of artificial rules 
of interpretation.” 


patent 
of his 



We respectfully submit that hardly a clearer case of in¬ 
advertence and mistake could be found than is presented by 
the facts in the case at bar and which have been fully dis¬ 
cussed supra. 


Closely coupled with the question of inadvertence, is the 
question of the time which has elapsed between the issue of 
the original patent and the tiling of the application for the 
reissue, the general rule being that special circumstances 
must be shown to excuse filing the reissue application later 
than two years after the grant of the original patent. 

i 

In the case at bar, the inability of Freese, through lack of 
technical knowledge, to thoroughly understand the principles 
underiving his discoverv; the inabilitv of the attornev for the 
same reasons to fully understand the invention and compe¬ 
tently advise Freese; the incompetent assurance given by the 
attorney to Freese that the patent did adequately cover the 
invention: the fact that there was nothing in the prior art 
to guide Freese in ascertaining that his invention was not 
protected, i. e., the fact that Freese's invention was ahead of 
the art; all go far to explain his late filing of the reissue appli¬ 
cation. In addition, his diligence in searching the market 
and trade publications, even after his patent issued, and his 
filing of the reissue application promptly after the discovery 
of the defects in the patent, show that he was not negligent 
or dilatory in attempting to protect his rights. On this ques¬ 
tion of time of tiling the reissue application, the principles 
of equity are also controlling. 


It has been previously shown that only 37 days elapsed 
from the time Freese first had notice that the claims in his 
patent did not cover his invention, until he filed his reissue 
application; so the appellants cannot possibly be charged 
with lack of diligence after NOTICE. Certainly, one cannot 
move to correct an error or mistake UNTIL one KNOWS that 
such error or mistake has been made. Revised statute 41)16, 
dealing with reissues, begins with “ WHENEVER " and then 
goes on to say, “any patent wholly or partly inoperative or 
invalid by reason of a defective or insufficient specification,” 
etc., “the Commissioner shall, on the surrender of such patent 
and the payment of the dues required by law, cause a patent 
for the same invention, and in accordance with the corrected 
specification, to be reissued to the patentee or his assignee 
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or legal representatives for the unexpired part of' the term 
of the original patent,” and it is to be kept in mind that the 
statute imposes no time limit on a reissue; it savs “WHEN- 

ever.» * I 

* 

WHEN Freese found out that his patent was defective, he 
moved with great diligence to correct the defects. Ijle appar¬ 
ently could not finance the expense himself, so h$ made a 
deal with the Radio Condenser Company to wliojfn he as¬ 
signed the patent, and a reissue application was Promptly 
filed. 


Ill—The Equities in This Case Are With the Appellants 


as the Following Decisions Will Show: j 

I 

Because of the special circumstances around the case as 
has been set forth, it differs greatly from such cases as Ives 
v. Sargent, 119 U. S. 652, and Wollensak v. Sargent, 151 U. S. 
221, and others mentioned by the Supreme Court of the 
United States in Webster Electric Co. v. Splitdorf Elec¬ 
trical Co., 264 U. S. 463, 44 S. Ct. Rep.* 342, wherein the 

Court said: ! 

i 

“Reference is made to Wollensak v. Reilier supra, and 
other reissue cases, which, as we have seen, adopt the 
two-year time limit by analogy to the law of public use 
before application for patent; and, while it is not said 
in terms, the plain import of the citation of and reliance 
upon these cases is that the effect of the two years- delay, 
as recognized in those cases, may be overcome wherp it 
**‘is accounted for and excused by special circumstances 
which show it to have been not unreasonableand, prop¬ 
erly understood, there is nothing in the opinion! to the 
contrary. j 


“Our conclusion, therefore, is that in cases involving 
laches, equitable estoppel or intervening private dr pub¬ 
lic rights, the two-year time limit prima facie applies to 
divisional applications and can only be avoided by proof 
of special circumstances justifying a longer delay.” 


(*) Decided April 7, 1924. | 

(**) The decision referred to is the Chapman v.j Win- 
troath decision, 252 U. S. 126; 40 S. Ct. 234);. 
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In the above ease, the Supreme Court is commenting on or 
interpreting one of its own decisions and clearly says that 
the delav of over two vears mav be overcome where it kk k is 
accounted for and excused by special circumstances which 
show it to have been not unreasonable* and, properly under¬ 
stood, there is nothing in the opinion to the contrary." The 
Supreme Court thus restated that the two-year time limit, 
in reissue and divisional cases, involving laches, equitable 
estoppel and intervening rights, can be avoided by proof of 
special circumstances justifying a longer delay. 


In the present case, the public had not acquired any rights 
at the time Freese tiled his reissue application, and neither 
has it acquired any rights at this particular time, under the 
scheme of automatic capacity curve correction or “compen¬ 
sation” as defined bv the claims involved in this suit, for the 
reason that because of the various interferences, no patent 
has yet issued with these claims therein. Someone is going 
to get a patent with these claims. If someone of the present 
interfering parties now in the Patent Office gets the claims, 
the question of intervening rights does not exist. If Freese's 
original application had. as it should have, been put into the 
interferences, then the situation would have been as now be¬ 
tween the parties in interference in the Patent Office. Instead 
of including Freese in the interferences in the usual wav, bv 
suggesting the interfering claims to him, the Examiner in¬ 
advertently allowed his case to go to issue and the Patent 
Office did not discover for a long time afterward that 
there were several applications on file having the inter¬ 
fering subject matter of the claims in issue. 


In M ahn v . Harwood , 112 V. S. 354, set up in the answer 
to this suit, the Court held that AXY DELAY MAY BE 
FATAL , DEPENDING UPON THE FACTS OF THE 
CASE. The Court said: 


“Lapse of time may be of small consequence on an 
application for the reissue of a patent on account of 
a defective specification or description, or where the 
original claim is too broad. ********** The 
public has the undoubted right to use, and it is to be 
presumed does use, what is not specifically claimed 





iii the patent. * * * * No precise limit of time caJn 
be fixed and laid down for all cases. The courts will 
always exercise a proper liberality in favor of tlie 
patentee.” 

i 

If the circumstances were not as they are, we would]agree 
with the Court in that case, that the public has the right to 
use what is shown in the Freese patent as long as tli^y did 
not infringe the two specific claims granted him; but the 
special circumstances of this case must be kept in min^l, and 
merit liberality in favor of Freese (Grant v. Raymond and 
Malm v. Harwood supra), and it should be remembered that 
there are a number of others trying to get the claims ini issue, 
and as just pointed out, someone is going to get a patent with 
these claims. A patent issued to any one of the present in¬ 
terfering parties, who cannot prove his date of invention 
earlier than Freese, will be a patent with invalid claims 
therein. Furthermore, if Freese should prevail over the] other 
parties, the public would come into possession of the inven¬ 
tion 17 years from the date of the Freese original patent}: i. e., 
August -4-, 11)26, instead of 17 years from some indefinite 
date in the future. 

In Toledo Computing Scale Co. v. Moneyiveight Co., 

17S FR 557, affirmed at 1S7 F 826, in which case one jof the 
defenses was invaliditv of reissue, the Court stated: 

“While the statute does NOT LIMIT THE TIMp 
within which reissue must be applied for, yet it }s 
settled that the patentee must act promptly upon dis¬ 
covery of the error, especially after public use of 
the device covered by the reissue claims, or after such 
act as would have been infringement if the reissiie 
claims had been in the original patent." (pg. 558)1. 

i 

“In this case there was no delay after the patentee 
discovered the alleged mistakes, nor any public use 
or infringement prior to reissue.” (pg. 558). 

“Mistake or inadvertence making a patent inoper¬ 
ative or invalid may be that of the patentee or h|s 
solicitor, either in preparing the specification dr 
claims. If the solicitor fails to understand and 
properly describe or claim the real invention, Ivy 
making claims so broad as to be anticipated, or ^o 
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narrow as to be inoperative, this is such mistake as 
to authorize a reissue, if authorized on other 
grounds, Toplitf v. Topliff. This kind of mistake is 
the one particularly claimed by complainant, al¬ 
though the specification is also alleged to be imper¬ 
fect.” (pg. 559). 

“The Toledo reissue does not fall within the ex¬ 
press terms 1 of the statute relating to reissues, being 
section 4916*, Rev. St. (U. S. Comp. St. 1901, pg. 
3393), because the claims are broadened." (pg. 560). 

(Discussion of Statute)—“Now the main diffi¬ 
culty with the original patent was in taking claims ~ 
much too narrow; not in claiming more than the 
patentee was entitled to. So that the statute does 
not expressly cover the case. The general power of 
reissue, however, does not depend on statute, but on 
the general spirit and purpose of the Constitution 
and laws relating to patents. This was held by the 
Supreme Court in 1831, in an opinion by Chief Jus¬ 
tice Marshall, in the case of Grant v. Raymond, 6 
Pet. 218, SL, Ed. 376. And it is thoroughly estab¬ 
lished, since the passage of Section 4916 in 1836, 
that a reissue may broaden a claim in a proper case, 
as well as harrow it. Topliff v. Topliff. For a time 
patents reissued with broadened claims were quite 
obnoxious to the Courts, on account of the fraud and 
injustice connected with the reissue proceedings. 

The later tendency, however, is much more favor¬ 
able. The law encourages honest reissues, condemn- *'•6 
ing only those which are fraudulent, unjust, or neg¬ 
ligent * * * (decisions cited). The question, 

therefore, is whether the Toledo reissue was fair and 
just, giving to the patentee the invention, and only 
the invention, which he actually made, but failed 
through mistake to obtain.” (pg. 560). 

“Mistake in the specification is claimed; but while 
it is crude and inartistic, lacking clearness and co¬ 
herence, yet it is possible, by aid of the drawings, 
to understand how the machine works. Whatever 
were its defects and errors, they were not, as I think, 
the proximate cause of the inoperation and prac- 
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i 

i 

tical uselessness of the original patent. The claiijis, 
on the other hand, are of a character far differ¬ 
ent. * * *” 

i 

After reference to the claims, the Court said, pg. 561: 

“These things were accomplished fully in the Re¬ 
issue claims. But the solicitors, for some reason, jin 
the original application inadvertently failed Jto 
properly claim the real invention. In the whole 29 
claims formulated there is not one properly dra\Vn 
* * * It is a clear case of oversight or inadver¬ 

tence.” (pg. 562). 

I 

In American Automotoneer Co, et al v, Porter, 232 

FR, 456, the Circuit Court of Appeals of the 6th circuit, in 
the reissue case, said (page 460) : 

“ ‘Inadvertence’ is a word of broad meaning. Tjie 
act of the patentee, through his solicitor, in drafting 
or accepting claims not commensurate with the in¬ 
vention, mav be considered a mistake of law or a 
mistake of fact. In the typical case it is rather bf 
the latter character, and is made because he does nbt 
appreciate the part which certain elements play in 
the operation and the value of the device described; 
but whether we call it a mistake of law or fact, it 
cannot very well escape the appellation ‘inadvertenjt’, 
unless, in truth, it is considered and deliberate.” 

It has been shown that Freese did not understand or appre¬ 
ciate the “compensation” feature of his invention, and his 
attornevs knew less about it, and as Judge Denison said in 
the above-quoted decision, whether it was a mistake of law 
or fact, it was certainly “inadvertence” in not claiming the 
“compensation” part of the invention. 

Further, on page 462, Judge Denison refers to the Toledo- 
Monevweight case, and savs: 

i ” 7 

I 

“Since the claim constitutes the only stautoijy 
medium for declaring the scope of the invention, fjs 
distinguished from its structural embodiment, it 
seemingly must follow that an omission to specify 
its true breadth in the place where that is not re¬ 
quired—the description—cannot be more fatal tha^i 
the same omission in the claim, where the formula¬ 
tion is required.” 




In NuBone Corset Co. v. Spirella Co.> 1S3 F. 084-985, 
10G C. C. A. 325, the Court said : 


“If a patentee disclosed in his specification an in¬ 
vention not sufficiently covered by the claims of his 
patent, he may, if the limited character of the claim 
is the result of inadvertence, accident, or mistake, 
surrender his patent and apply for a reissue with a 
claim or claims sufficiently definite and exact to 
cover the whole of his invention." 

In speaking of this decision, the Court, in Robert et al v. 

Krementz , 243 F. II. 877, said: 

“This statement of the law is in harmonv with the 
cases generally upon the subject of broadening claims 
by patent reissues. The leading case probably is Top- 
liff v. Topliff, 145 C. S. 15G, 164, 12 Sup. Ct. 825, 

831 (36 L. Ed. 658), in which the Supreme Court 
stated: 

Tt mav be regarded as the settled rule of this 
court that the power to reissue may be exercised 
when the patent is inoperative by reason of the 
fact that the specification as originally drawn was 
defective or insufficient, or the claims were nar¬ 
rower than the actual invention of the patentee, 
provided the error has arisen from inadvertence 
or mistake, and the patentee is guilty of no fraud 
or deception; but that such reissues are subject 
to the following qualifications: * * *■ ” 

***** 

i 

“It has been generallv held that inabilitv of so- 
lieitors of a patentee to put claims into a form that *“*2 
covers the real invention constitutes a case of inad¬ 
vertence authorizing a reissue, and in such case the 
abandonment of such claims on their rejection by 
the Patent Office is not an abandonment of the in¬ 
vention and does not preclude a reissue and the sub¬ 
stitution of claims which properly cover it. Toledo 
Computing Scale Co. v. Moneyweight Scale Co. 

(C. D.) 178 Fed. 557." 
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In the present case, it was the inability of Freese, through 
lack of technical knowledge of the subject, to thoroughly 
explain to his patent attorney, and the inability of the at¬ 
torney for the same reason to fully understand andj appre¬ 
ciate all that Freese had invented, which caused the solicitor 
to fail to fully describe and claim all of the invention j and to 
make matters worse, the solicitor, who perhaps might have 
later learned more about it, as he testified, left the filcm and 
the case fell into the hands of a novice, who held out toj Freese 
that he knew his business. 

In Abercrombie Fitch Co. and Justrite Manufac¬ 
turing Co. v. Baldwin and John Simmons Co., 3$ S. Ct. 
Hep. 104, 240 O. G. 507, the Supreme Court of the jUnited 
States held that the Baldwin reissue patent 13,542 which 
was applied for about SEVEX YEARS after the date of the 
original patent “was not anticipated, discloses invention and 
is not INVALID AS BROADENING the invention^ of the 
original patent." In discussing the reissue specification the 
Court said: 

“but there was another addition in the reissue which it 
is contended, enlarges the invention and assigns a new 
shape and function to the stirrer of the original, j * * * 
“There is nothing in this but what was clearlv IM- 
PLIED (emphasis ours) in the original except the shape 
of the stirrer.” 

In this Abercrombie & Fitch case, the original patent jissued 
May 22, 1906, and the reissue was filed on February 5, 1913, 
after a court decision, Rleser v. Baldwin, 199 Fed. 1331 April 
23,1912. Baldwin was thus allowed a reissue after seven years 
and the patent was sustained, even though the questjion of 
intervening rights was involved, because the Supremej Court 
held that what was new that was put into the reissue was 
clearly IMPLIED in the original. No implied meaning need 
be put to the Freese patent to read the claims in issue thjereon. 
The invention as set forth in the claims is disclosed jin the 
patent and there is no broadening of the invention. \ 

In Earles v. A. W. Drake M fg. Co. et al, 300 F. 267, it 
was stated: 

“The appellants' first contention is that the reissue of 
the Gomber patent broadened its claims and that, be¬ 
cause granted on an application filed more thajn two 
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years after the issue of the original patent, it is invalid 
under Miller y. Brass Co., 104 U. S. 350, 26 L. Ed. 783, 
and Vandenburgh v. Truscon Steel Co., 261 U. S. 6, 43 
Sup. Ct. 331, 67 L. Ed. 507. 

“'Whatever mav be the rule—whether an absolute two 
year limitation or a qualified two year limitation, In re 
Starkey, 21 App. I). C. 519, 525; Chapman v. Wintroath, 
252 l\ S. 126, 40 Sup. Ct. 234, 64 L. Ed. 491; Hahn v. 
Harwood, 112 I’. S. 354, 363, 5 Sup. Ct. 174, 6 Sup. Ct. 
451, 28 L. Ed. 665; White v. Dunbar, 119 V. S. 47, 7 
Sup. Ct. 72, 30 L. Ed. 303;—we are not called upon to 
apply it in this case because we find that the Gomber 
reissue did not enlarge the claims beyond the invent ion 
disclosed in the original patent” (Italics are ours.) 

(*The Gomber patents are submitted separately so 
the Court may see that claim 9 of the reissue patent is 
much broader than any claim in the original patent, and 
the reissue was filed about two years, 8Vi> months after 
the original patent issued.) 


The Freese reissue does not enlarge the claims beyond the 
real invention disclosed in the original patent. 


The Topi iff case was followed by the present Court of 
Appeals of the District of Columbia In He Briede, 27 App. 


D. C. 298, 123 O. G. 322, wherein this Court said 


“The case at bar, so far as any question of the right 
to protect the invention of the claim by a reissue (con¬ 
ceding the claim could have lawfully been made while 
the application for the original patent was pending) is 
involved, is governed by the decision of the Supreme 
Court in Tbpliff v. Topliff, (145 U. S. 156). In that case, 
after summarizing the authorities relative to reissues the 
Court at page 171 enunciates the principles which gov¬ 
erns in cases like this, and as we understand it the Court 
has not since that time made any inconsistent deliver¬ 
ance. The Court, speaking through Mr. Justice Brown, 
said: 


(See matter previously quoted from the Topliff 
decision, page 28.) 


The Court of Appeals further said in the Briede case, page 
324: 
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“Had the claim in controversy been submitted while 
the application for the original patent was pending we 
cannot believe that it would have been refused las not 
being for the same invention as that described and idiown. 
If so it would have been a manifest error. Ratlier. we 
think, the Office approached its consideration with the 
idea that it was an unwarranted attempt to obtain a 
broadened claim bv means of a reissue, and with the 
mistaken idea that such a reissue was not permissible. 

The construction placed upon the patent statutes by 
the courts is favorable toward inventors having meri¬ 
torious inventions and they do not put upon thenij harsh 
or technical interpretations. They do not look with 
favor upon the refinements of division which lead to 
many patents being issued for various improvements in¬ 
corporated upon a^single device. They are inclined to 
W resolve all doubts as to whether more than one inven¬ 
tion is embraced in one patent in favor of the patentee. 

(Rennet v. Fowler, 8 Ball., 445)/' j 

It has been shown that the claims in controversy could have 
been made by Freese while the application for his original 
patent was pending, and if they had been made and refused, 
it clearlv would have been a “manifest error''. Now when 

*■ I 

Freese is attempting to correct the error, the Patent Office has 
presented the “mistaken idea'' that a broadened claim in a 
reissue is not permissible. 

The Patent Office records disclose manv instances! of re- 
issue patents with broader claims; for example, in Rhoades 
reissue patent 15,798, which was filed December 4, 19i3, the 
original patent being 1,366,100, dated January 18, 1921, from 
which it is seen that the reissue application was filed 2 years, 
JO months and 16 days after the issuance of the original 
patent: and a comparison of the original and reissue patents 
will show that claims 4, 5 and 6 are the only ones that were 
not changed, while all of the others were broadened in their 
scope. The oath in this case states: 

“That this error in the said Claims 2 and 8 was dis¬ 
covered by deponent a few days ago and was called to 
his attention when the claims of this patent were ex¬ 
amined and that deponent is unable to account fpr the 
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wav in which these claims failed to include the language 
in question, but believes it was due to inadvertence in 
drafting or copying the claims and to the fact that the 
language referred to by ‘said regulating means' was so 
obvious and had been already used in the preceding 
claims that it was not noticed at the time.” 

In Gross Reissue patent 15,782 (original patent 1,380,- 
058, issued May 31, 1021), the reissue was filed December 24, 
1023, tiro years, six months, and 26 days after the issuance of 
the original patent: and the oath accompanying the reissue 
shows that the reissue was not tiled until after the original 
patent had been litigated and the Court of Appeals had 
handed down its decision, after which three broader claims 
were inserted in the reissue application; and in a subsequent 
litigation on the reissue patent. Gross v. Norris, 18 F 2d 
418, the District Court said: 

“The original patent with three claims was issued 
May 31, 1021. Infringement soon followed and in 
October, 1021, the plaintiff filed a bill against Frank 
for infringement of claim 3. The suit was dismissed 
by the District Court, but an appeal was promptly 
taken, and the patent was sustained by a decision of 
the Circuit Court of Appeals rendered on November 
6,1023. Thereupon the plaintiff applied on December 
24, 1023, for a reissue of the patent, and put in 
claims 4. 5, and 6, in order to incorporate that which 
was called by the appellate court the essentially 
novel feature of the lamp. 

“The delav of more than two vears is thus satis- 
• «. 

factorily explained.” 

What the Commissioner of Patents said in ex parte Hiett, 
1007 C. D. 33; 126 (). G. 1067, applies in the present case. The 
cited decision does not point out how long the delay was be¬ 
fore the reissue application was filed, but it seems clear to 
have been a number of years, because the original patent was 
granted April 20, 1807, and the reissue application was not 
filed until after 1 a suit, brought in 1904, was settled. So it is 
clear that the reissue application was not filed until long after 
the two-year period had elapsed. The Commissioner said: 
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“So far as known no case lias ever arisen involving a 
state of facts identical with that existing in the present 

case.” 

The same can be said of Freese—only with greater force. 
The state of facts on which this reissue application is based 
is entirely different from any reissue case we know |about; 
moreover, the Freese drawing shows a structure which is 
capable of performing the functions and attaining ^11 the 
advantages and therefore responds to all the elements of 
the claims in issue; and his application was on tile before any 
of the applications note invoiced in one or more of thk inter¬ 
ferences, Exhibit 10. Hiett did not move for years after his 
patent issued, and then not until certain facts had been 
brought out in a suit against his device or medianisiin on a 
patent tiled after his patent had issued, during which suit it 
was brought out that the affidavits filed to overcome Hiett 
were found to be faulty. Then, when Hiett FOU XI) OUT 
the true state of affairs, he filed his reissue application, which 
was allowed. 

I 

The foregoing decisions show that each case must be de¬ 
cided on its own facts under the general rules laid down bv 
the above-quoted opinions of the Supreme Court; the Court 
may and should weigh the special circumstances of tlie case 
in the scales of justice, being careful to exercise “a proper 
liberality in favor of the patentee”, (Malm v. Harwood and 
Topliff v. Topliff, supra). There is no hard and fast rule, nor 
anv fixed time limits, to be observed. The court need onlv 

* I * 

see that justice is done. Therefore, we respectfully submit 
that the court should be guided by its sense of justiceiin de¬ 
termining whether inadvertence or mistake has occurred in 
describing and claiming the invention made by Mr. Freese, 
such as a court of equity in cases within its ordinary juris¬ 
diction would correct; and further, the conscience <j)f the 
court should guide in reaching a decision whether Mr. Freese 
was reasonably diligent under all of the special circu instances 
of the case, in discovering the mistake and applying for a 
reissue to correct it. 


IV—Further, on Circumstances Excusing Delays 

In many of the cases in which broadened reissue patents 
have been held to be invalid because of delay in filinlg the 
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reissue application, the courts and particularly the Supreme 
Court, have emphasized the fact that the delay in filing the 
reissue application should not he excused because, as in 
Malm v. Harwood supra: 


“The specification is very plain and free from com¬ 
plexity, and, as we have already stated, the claims in the 
original patient were clear and explicit. There was no 
ambiguity, and nothing to prevent the patentee from 
seeing at once, on inspecting his patent, whether his 
whole invention was claimed or not." 


But the Court also said: 

“If the specification is complicated, and the claim is 
ambiguous or involved, the patentee may be entitled to 
greater indulgence; and of this the court can rightfully 
judge in each case." 

Also in Ives v. Sargent , 111) V. S. (>52; 7 Sup. Ct. 42(>, 441, 
the court said that no excuse is offered by patentee why he 
did not discover the error in due time, saying further: 

“On the contrary, he assumed, without examination, 
that the specification and claims of his patent were just 
what he had desired and intended they should be, and 
rested quietly in ignorance of the error and of his right 
for nearlv three vears, and then did not discover them 
until after others had discovered that he had lost the 
right to repair his error by his neglect to assert it within 
a reasonable time." 

In the present case, the lack of understanding of the theory 
and fundamentals of the invention by both the inventor, 
Freese, and his attorney, resulted in a specification and claims 
in sharp contrast to the facts in the Malm v. Harwood case, 
and under that authority, Freese is entitled to great indul¬ 
gence. The fact that the invention was so new and unique, 
and that the principles underlying it were rather compli¬ 
cated (they had not been recognized generally in the art until 
about a year after the Freese patent issued, TR29), also ex¬ 
plains in large 1 measure the failure sooner to discover the 
defect in the patent. Moreover, Mr. Freese stated that he 
examined his patent as soon as it was allowed, and specifically 
asked his attorney if it fully protected his invention, imme¬ 
diately after the application was allowed, and before the 



patent had issued. The record shows Freese did not rest 
quietly, without examination of his patent, as in tliej Ives- 
Sargent case. The attorney assured Mr. Freese tlnjt the 
patent did fully cover the invention, even covering all shotted 
or perforated plate condensers. Seeing that the patent men¬ 
tioned separation of stations, “finer tuning'’ and “clearer 
signals”, and that claim 1 mentioned “slots'’, “spaced j aper¬ 
tures" and “perforations" like those shown in Figures 13 and 
2 respectively, and that claim 2 mentioned “tangential” as 
well as V-shaped slots, Mr. Freese, due to his lack of under¬ 
standing of what he had really invented, and his unfamiliarity 
with patents, and further due to his attorney's assurance, was 
satisfied with his patent and thought it fully covered his 
invention. Had he or his attorney understood to a reasonable 
degree his invention, the error in the claims could have been 
corrected even before the patent had issued, and certainly 
soon after the patent was granted. 

The case White v. Dunbar, 7 S. C. Rep. 72, has been re¬ 
ferred to in the court below by the solicitor of the Patent 
Office as being of controlling importance in the present case. 
The patents involved were: 

Dunbar et al original 178,916, issued June 20, 1876. 

Dunbar et al Reissue 9,957, filed April 9, 1881, issued 
December 6, 1881. 


Pecor et al Patent 226,347, filed August 13,1879, 
April 6, 1880. 


ssued 


From the dates above it is seen that the Pecor et al applica¬ 
tion under which the appellants worked was not filed! until 
over three years after the original Dunbar patent issuejl, and 
that the Dunbars did not file a reissue application untill three 
days over a year after the Pecor patent had issued. The one 
claim in the original Dunbar patent reads as follows :| 

“The herein described method of preserving shrimps, 
etc., preventing their discoloration, which consists in 
placing textile fabric between the can and its contents, 
and then sealing the can and subjecting the same to a 
boiling process, substantially as and for the purpose 
specified.” 


u 


The two claims in the Pecor et al patent are: 

“1. In a flexible metallic can for shrimps and like fish, 
a coating of asphaltnm cement, covering the inner sur¬ 
face of the can and adhering to the metal, as and for 
the purposes set forth. 

“2. In combination with the metallic can, lined with 
asphaltum cement in the manner described, an interior 
paper lining* prepared with paraffine, as and for the pur¬ 
poses set forth.” 

The claim in the Dunbar Reissue patent reads as follows: 

“As an improvement in the art of preserving shrimps 
in metal cans, the mode of preventing the discoloration 
of the shrimps which consists in interposing between the 
metal can and the shrimps an enveloping material for the 
shrimps which is not itself capable of discoloring the 
shrimps, and then sealing the can and subjecting the 
same and its contents to a boiling process, substantially 
as described.” 

The decision clearly shows that the reissue of the Dunbar 
patent was made purposely to cover what appellants were 
doing under thd Pecor patent which is seen to accomplish 
the general objects sought by both sets of inventors, in a 
different icay from that disclosed by the Dunbars; and the 
Court held that the Dunbars had made no disclosure in their 
original patent of the Pecor et al method of attaining the 
object. A mere reading of the claim in the Dunbar reissue 
patent will show that it is broader than the disclosure of the 
Dunbars, and concerning this the Court said: 

“We see nothing in all this to raise the slightest im¬ 
plication that the patentees were the inventors of the 
process of interposing any and every kind of lining be¬ 
tween the cans and their contents, and, when their claim 
is confined to a lining of textile fabric, it is tantamount 
to a declaration that they claimed nothing else. Some 
persons seem to suppose that a claim in a patent is like 
a nose of wax, which mav be turned and twisted in anv 
direction, by merely referring to the specification, so as 
to make it include something more than, or something 
different from, what its words express. The context may. 
undoubtedly, be resorted to, and often is resorted to, for 






45 


i 

the purpose of better understanding the meaning of the 
claim } but not for the purpose of changing it, and |making 
it different from what it is.” 


The Court further stated: 


“We are clearly of opinion, therefore, that the original 
patent is not susceptible of the broad construction which 
the appellees would give to it, and that the reissued 
patent is a material expansion and enlargement of it. 
As such expansion appears to be the only object of the 
reissue, and as the application for the reissue \tas not 
made until nearly live rears after the original was 
granted, the case conies within the ruling of Miller v. 
Brass Co., 104 U. S. 350, and subsequent cases to the 
same purport.” ] 


The Freese case is not a “nose of wax” case, but jon the 
contrary is vastly different from the White-Dunbar case. It 
has been shown very clearly that the original Freese jpatent 
does disclose a condenser having plates or blades of j “such 
structural character as to permit relative displacement at 
different local portions”, or “a stator leaf, a rigid (j-entral 
member and a series of liexible segments attached thereto”, 
and no patent has vet issued to anyone on the claims ini issue. 
Freese is asking that he be placed in a position where he can 
contest priority right to the claims. Freese , unlike Dioibar, 
is not trying to claim something he did not inrent. 


CONCLUSION. 

Thus the circumstances surrounding the Freese cade are 

c j 

clearly distinguishable from those of all the above cited Cases, 
and come before your Honors under the general rule laid 
down by the Supreme Court, that equity judges must con¬ 
sider the special circumstances of the case and do equity The 
facts in the present case show that Mr. Freese did all that 
reasonably could be expected of him to protect his invention 
in his original patent, and to discover any defect in his patent 
immediately after his claims mere allowed, and that lie con¬ 
tinued his vigilance and diligence in an endeavor to protect 
what he considered to be his rights, until the defects [were 
actually discovered, whereupon the reissue application! was 
filed within 37 days. j 
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The ease at bar is in reality a tragedv of errors, bona fide 
errors made bv the inventor himself, errors committed bv his 

• 7 • 

attorney, and errors arising within the Patent Office. This is 
a unique ruse —we have found no other case having at all 
similar circumstances—a case which cries aloud for equity, 
to rectify the errors as far as can be done at this time, and 
administer justice to the victim of the tragedy, an old man 
who has been so far deprived of a justly deserved reward for 
a highlv meritorious invention. We submit that : 


The prayers of the Appellants should be granted: that the 
decree below should be reversed, and that an order should 
be issued authorizing and directing the Commissioner of 
Patents to allow the claims of the issue to the Plaintiff- 
Appellants. 


Respectfully submitted, 

CHARLES L. STCRTEVANT 
and 

HARRY B. ROOK, 

Attorneys for Appellants. 
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BRIEF FOR THE COMMISSIONER OF PATENTS 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing iip- 

i 

pellant’s Bill filed under the provisions of Section 
4915 R. S. to secure reissue of the plaintiff-appel¬ 
lant Patent No. 1597591, granted August 24,1926|. 

Reissue was refused on two grounds: 

(1) That no such showing has been m^de 
of inadvertence, accident, or mistake as \fill 
support this broadened reissue filed mpre 
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than two years after the date of the original 
patent. 

(2) That the claims involve new matter 
in that they are not supported by the dis¬ 
closure of the application which eventuated 
into the patent sought to be reissued. 

GROUND 1 

The reissue application was filed February 4, 
1931, that is, 4 years, 3 months, and 10 days after 
the grant of the original patent. Obviously no suf¬ 
ficient showing has been made in excuse for this 
long delay in applying for the reissue. 

AUTHORITIES ON LACHES 

The reissue application in this case was filed 

i 

more than four years after the grant of the original 
patent. During all this time the patent was a dec¬ 
laration to the public that everything disclosed in 
the patent and not claimed therein could be freely 
used, as stated by the Supreme Court in Mahn v. 
Harwood (112 U. S. 354, 361) : 

Then what is the situation ? The public is 
notified and informed bv the most solemn 
act on the part of the patentee that his claim 
to invention is for such and such an element 
or combination, and for nothing more. Of 
course, what is not claimed is public prop¬ 
erty. The presumption is, and such is gen¬ 
erally the fact, that what is not claimed was 
not invented by the patentee, but was known 
and used before he made his invention. But 
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whether so or not, his own act has madb it 
public property if it was not so before. r jThe 
patent itself, as soon as it is issued, is jthe 
evidence of this. The public has the un¬ 
doubted right to use, and it is to be pre¬ 
sumed does use, what is not specifically 
claimed in the patent. Every day that 
passes after the issue of the patent add& to 
the strength of this right and increases jthe 
barrier against subsequent expansion of the 
claim by reissue under a pretence of inad¬ 
vertence and mistake. 

In Topliff v. To pi iff (145 U. S. 156) the Su¬ 
preme Court, after reviewing the authorities, 
stated that reissues are subject to the following 
qualifications: 

i 

First. That it shall be for the same imjen- 
tion as the original patent, as such invention 
appears from the specification and claims 
of such original. 

Second. That due diligence must be exer¬ 
cised in discovering the mistake in the orig¬ 
inal patent, and that, if it be sought for the 
purpose of enlarging the claim, the lapsb of 
two years will ordinarily, though not always, 
be treated as evidence of an abandonment of 
the new matter to the public to the same lex- 
tent that a failure by the inventor to apply 
for a patent within two years from the pub¬ 
lic use or sale of his invention is regarded 

bv the statute as conclusive evidence of an 
- 

abandonment of the patent to the public^ 
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In In re Starkey (21 App. D. C. 519; 104 0. G. 
2150), this Court stated: 

We must now regard the law as well set¬ 
tled by the Supreme Court of the United 
States that after the lapse of two years after 
the issue of a patent, a reissue which seeks 
to enlarge the claims of the original patent 
will not be granted or, if granted, will be held 
invalid unless special circumstances are 

shown to excuse the delav. No such circum- 

* 

stances are shown in the present case. 

This decision is in harmony with a long line of 
decisions, including the following: 

White v. Dunbar, 119 U. S. 47. 

Miller v. Brass Co., 104 U. S. 350. 

Wollensak v. Reilier, 115 U. S. 96. 

Eby v. King, 158 U. S. 366. 

Mast, Foos & Co. v. Iowa, 79 Fed. Rep., 
816. 

In re Otto, 49 App. D. C. 89; 265 O. G. 308. 

In re Schneider, 49 App. D. C. 204; 271 
O. G. 362. 

Since the decision of the Supreme Court in Top- 
liff v. Topliff (145 U. S., 156; 59 O. G., 1257), it has 
become settled law that a reissue applied for more 
than two years after the issue of the original patent 
merely to broaden the claims should not ordinarily 
be allowed. After reviewing the authorities on this 
point and particularly Malm v. Harwood (112 
U. S., 354; 30 O. G., 657), in which the Supreme 
Court had held void a reissue for broader claims 
granted approximately four years after the issue of 
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the original patent and which discussed the reason 
why a period of more than two years is ordinarily 
fatal, the Court, speaking through Mr. Justice 
Brown, said: 

That due diligence must be exercised in 
discovering the mistake in the original pat¬ 
ent, and that, if it be sought for the purpose 
of enlarging the claim, the lapse of two years 
will ordinarily, though not always, be treajted 
as evidence of an abandonment of the pew 
matter to the public to the same extent t|hat 
a failure by the inventor to apply for a pat¬ 
ent within two years from the public use or 
sale of his invention is regarded by the stat¬ 
ute as conclusive evidence of an abandon¬ 
ment of the patent to the public. 


Testimonv was offered to show that the assignee 
was diligent as soon as the claims were found jnot 
to be broad enough to answer their purpose. It is 

i 

well settled, however, that diligence of an assignee 
of a patent in applying for reissue is not material 
if the former owners were lacking in diligence. 
Otis Elevator Go. v. Atlantic Elevator Co., 47| F. 
(2d) 545 (C. C. A. 2d) 1931. This is good lhw, 
otherwise laches could be nullified by a mere change 
of ownership. 

In Heidbrink v. Charles H. Hardessen Co., 2d F. 
(2d) 8 (C. C. A. 7), the Court held that a reissue 
patent applied for nearly five years after the date 
of the original patent was unauthorized by l^iw, 
where the reissue was for the purpose of enlarging 






the claims and there was no clear mistake inadvert¬ 
ently committed. 

In In re Ams, 29 App. D. C. 91, 127 O. G. 3644, 
after reviewing the case this Court said: 

No good purpose will be subserved by a re¬ 
iteration of the well-established rules ap¬ 
plicable to such a case as this. Suffice it to 
say that a delay of two years in filing an ap¬ 
plication for reissue of a patent with broader 

claims will usually be treated as an aban- 

* 

donment to the public of everything not 
claimed in the original. 

In In re Schroeder, 52 App. D. C. 67, 1923 C. D. 
178, this Court in sustaining the action of the 
Patent Office in refusing to reissue the patent said: 

It is unnecessary to consider the subject- 
matter of the invention, since the appeal 
raises only questions of law. The applica¬ 
tion for reissue was filed over four years 
after the issue of the original patent, and it 
is conceded that the 39 claims copied from 
other patents are broader than the claims of 
the original patent. Applicant, therefore, 

comes clearlv within the well-established 

%/ 

rule of reissue that where, as here, more 
than two years have elapsed between the is¬ 
sue of the original patent and the filing of 
the reissue application, abandonment will 
be presumed, unless the delay is accounted 
for or excused by special circumstances. 
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NEW MATTER 


It is well settled that a reissue application mjist 
be for the same invention as the original patejnt. 
In other words nothing can be injected into the {re¬ 
issue application that was not disclosed in the 

i 

patent. 

A reissue applied for more than four years after 

the grant of the original patent should not li^ve 

been granted where the reissue was not for the saine 

. 1 

invention as the original patent, Elliott Co. v. Coch¬ 
rane Corporation, 26 F. (2d) 815 (Pa. 1928). 

In Penn Electric Switch Co. v. Lathe Hardware 
Co., 63 F. (2d) 842 (C. C. A. 8), the Penn reissue 
patent No. 17342, float controlled air valve for 
water storage tanks, claims 3, 4, and 5 were held 
invalid as drawn to an invention not disclosed! in 
the original patent. 

In Box Patents, Inc., v. Universal Paper i $ox 
Mfg. Co., 57 F. (2d) 66 (C. C. A. 8), the Schleicher 
reissue patent No. 17328, for a paper box, disclos- 
ing means for holding the cardboard base of the 
box in connection with the bottom consisting ojf a 
strip of manila paper, which was not disclosed! in 
the original patent, and claims 6 and 7 in Suit 
being directed to this new matter, was held vpid 
as to said claims on the ground that the reissui is 

i 

not for the “same” invention. 

In Toupet-Taylor Engineering Co. v. Red Bog 
Mfg. <Sc Supply Co v 16 F. (2d) 454 (C. C. A. 3), a 
reissue filed for the purpose of adding a disclosure 
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and broadening* the claims to include Portland ce¬ 
ment as a binder when the original specification 
disclosed only unslacked lime, although at the time 
the inventor knew of the utility of Portland ce- 

ment, was held unwarranted and invalid as to the 

/ 

additional disclosure. 

In Carley v. Matthes, 6 F. (2d) 718; 339 0. G. 
766; 56 App. D. C. 20, the Court of Appeals of the 
District of Columbia held that a patentee may not, 
after seeing the work of a later inventor, by appli¬ 
cation for reissue of his patent, enlarge his orig¬ 
inal conception and disclosure, so as to include the 
independent work of such inventor, and entitle him 
to an award of priority. 

In Vandenbnrgli v. Concrete-Steel Co., 258 F. R. 
143 (C. C. A. 2) reissue patent No. 14182, for a con¬ 
crete reinforcing bar, comprising a longitudinal 
bar and a continuous spiral rigidly connected 
thereto by kerfs and spurs, claims 1 and 2 were 
held void as being too broad, since the original pat¬ 
ent did not contemplate a collapsible structure. 

Testimony was offered as to the invention Mr. 
Freese had I designed prior to his application for 
patent. He is, however, entitled in that patent only 
to what he disclosed in his original application at 
the time it was filed irrespective of what he may 
have had in his mind. In Stafford Co. v. Col dwell 
Gildard Co., 202 F. R. 744 (C. C. A. 1), the Court, 
in referring to the term 4 ‘same invention” in the 
reissue statute, said that what is called for by the 
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words “same invention” should appear in sonie 
way on the face of the original patent, and it cannbt 
be gathered from mere inference or suggestions 
with reference to what the patentee might or might 
not have conceived. 

In Bonnell v. Ward, 238 F. R. 172 (C. C. A. 2), 
reissue patent No. 13432 (original No. 921584), fpr 
an outlet box for electrical conduits, claims were 
held void as setting up new matter not covered by 
the original patent. 

What Freese disclosed to his patent attorney 
may well be dismissed without any discussion, as lit 
is well settled that a patentee is limited to his appli¬ 
cation as originally filed, irrespective of any addi¬ 
tional matter that the inventor may have had in bjis 
mind. 

Nothing is found in the specification or in the 
drawing of the patent to teach that the capacity bf 
the condenser could be changed by bending a por¬ 
tion of one plate toward or away from one of tlie 
other plates. Nor is a single statement found in the 
specification of the patent to indicate that ]^(r. 
Freese ever had such a thing in mind. His tes^i- 
mony on that point cannot serve to incorporate 
that feature into his original disclosure in his 
patent. 

Nothing is found in the specification or the 
drawing of the patent to suggest a condenser plgte 
with slits cut through the edge (Exhibit 26) to 
support such claims as 18 and 19. If Mr. Freese 
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had such a structure in his mind he failed to in¬ 
corporate it in his application. After his applica¬ 
tion was executed, sworn to by him, and tiled in 
the Patent Office, that application was forever 
closed against new matter. To get that into an 
application, he could have filed a “continuation in 
part'’ application, which however would have only 
given him the filing date of the second application 
for the new matter. 

Appellant by its testimony (R. 26, bottom of 
page) sets forth that as early as 1910 condensers 
were made of thin bendable plates. Then on page 
27 the witness refers to the Johnson patent, No. 
1420485, filing date May 18,1920 (R. 165), in which 
the condenser plates “are made of thin sheet alu¬ 
minum.” Obviously, the appellant is not entitled 
to incorporate this prior-art construction into its 
reissue application and lay claim to it when the 
patent on which reissue is sought makes no men¬ 
tion of such a construction. It was just such abuses 
of the reissue statutes that the Supreme Court of 
the United States stopped in a long line of deci¬ 
sions beginning with Miller v. Brass, 104 U. S. 350, 
which decisions have been followed bv this Court 
in a line of decisions beginning with In re Starkey, 
21 App. D. C. 519 (R. 10). 

At page 27 of the Record, the witness, in discuss¬ 
ing the Freese patent 1597501 (R. 74-75) and the 
V-shaped slots 30 in Fig. 4, refers to the material 
between the slots as being “bendable” and there- 
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fore the “fine adjustment” Clearly there is nj)t 
even a suggestion of any such manipulation in tlie 
patent. Furthermore it would be impossible or at 
least impractical to make such a “fine adjustment!” 
(see Fig. 1) of the condenser after the rough ad¬ 
justment had been made by the series of plates j 8 
with respect to the series 4. No means for bending 
are disclosed, and it is unreasonable to suppose that 
any user of the condenser would be expected ]to 
make the fine adjustment by manually bending ady 
portion of the condenser plates of his radio out <pf 
shape. | 

i 

This case has all the earmarks of the case before 
the Supreme Court of the United States in Miller 
v. Brass, 104 U. S. 352, which initiated the “ttyo 
year” doctrine. The “two year” doctrine is par¬ 
ticularly applicable to plaintiffs’ case, which covers 
a period in which various forms of condensers were 
developed. That plaintiffs are attempting to incor¬ 
porate in the Freese reissue application oth£r 
forms not originally there cannot be successfully 
denied. In fact, their own testimony establishes 
the fact that they are endeavoring to cover the in¬ 
vention involved in the claims of the 15-party in¬ 
terference outlined in Exhibit 10. 

Mr. Freese was skilled in reading drawings per¬ 
taining to radio as he was able to construct a set 
from drawings. When he saw the drawings ttie 
attorney had prepared for him, he certainly was ip- 
formed as to what they disclosed and what they 
failed to disclose. 
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The gross injustice to the public and to other ap¬ 
plicants is made apparent from the interference 
proceeding. The parties to that interference no 
doubt spent a great deal of time and money in con¬ 
testing that proceeding. The allowance of this re¬ 
issue might mean another interference contest. 
Furthermore the new claims would have attached 
to them a certain immunity that would preclude the 
opposing parties from raising the usual questions 
of patentability and right to make them, that is 
provided by the interference rules. 

Appellant refers to seven applications filed after 
the Freese patent issued. As appears from the in¬ 
terference historv, these seven were for an inven- 
tion not shown or described in the Freese patent. 
At the same time the Patent Office is criticized for 
not finding in the Freese application something that 
was not there. The Office should be commended, 
not criticized, for that. 

The real “invertence” in this case mav be deter- 
mined from the interference in which plaintiffs 
were defeated. Their opponent Slagle was awarded 
priority (R. 65). They need something to defeat 
or harass Slagle. Apparently the Freese patent 
was the best that could be found for that purpose. 

DISCUSSION OF THE CLAIMS 

The additional claims that are sought in this case 
are set forth in the Bill (R. 3-6). Claims 3, 4, 5, 
6, and 7 are directed to the bendable characteristic 


of the plate by such language as “permit relative 
displacement at different local portions thereof” 

i 


(claim 3) or “material bendable transversely!” 
(claim 6). ! 


Claim 8 recites “and means included in said con¬ 


denser for changing the shape of said blade” aijd 
claims 9 and 10 recite such “means” in similar 


language. 2\o “means” of any kind are disclosed 
for bending these plates in the condenser. 

Claims 13 and 14 are directed to means bending 
the portions of the plates between the perforations. 

Claims 18 and 19 are directed to plates having 
sections formed by radial slits cut through the 
edge of the plate—a structure which is also new 
matter. There is nothing in the original patent to 
indicate that the plates were bendable for operative 
purposes, or that there was any intention of bentl- 
ing portions thereof for fine adjustment. Clearly 
no means are disclosed to perform the bending op¬ 
eration but on the contrary such bending in tlje 
assembled condenser for making fine adjustments 
is obviously impractical if not totally inoperative. 

The ease of Steic art-Warner Corporation v. A. 
C. Spark Plug Co., 5 F. Supp. 371, 20 U. S. Pdt. 
Q. 15, is also directly in point as it involved a delciy 
of more than 4 years in applying for reissue afid 
a departure from the original patent. On t^ie 
question of departure the Court said (p. 377) : 

The court must go back to the original 
claims and gather their true intent aiid 

i 
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meaning. After defendant had developed 
this very practical and useful pump, the 
plaintiff drafted new claims for the reissue 
patent which fitted exactly the defendant’s 
pump and found only remote and flimsy sug¬ 
gestions for their support in the original 
patent. The court must not permit such con¬ 
duct 1 to result in profit to plaintiff, White 
v. Dunbar, supra; Carley v. Mattlies, 56 App. 
D. C. 20, 6 F. (2d) 718. 

What appellants lost by the alleged inadvertence 
or what their competitors may have gained thereby 
is immaterial in this suit, as dedication to the pub¬ 
lic is not governed by such acts. Similar argument 
was presented to this Court in In re Schroeder 
(ante) in which that appellant urged that he was 
entitled to claims of patents having later filing 
dates. This Court, however, said: 

The property right in a patent is purely 
statutory, and, whenever the patent fails, no 
property right remains; the invention be¬ 
longs to the public. If the public is estopped 
by the claims of others, it is no concern of 
the one who has suffered a statutory for¬ 
feiture. It is the fate which the law inflicts 
for failure to claim the invention within the 
statutory time, irrespective of what others 
may have done during the period of delay. 
The effect of their operations upon the right 
of the public to avail itself of the delay and 
consequent abandonment in no respect alters 
appellant’s status or weakens the presump¬ 
tion of abandonment to the public. Appel- 


lant’s situation, therefore, is not different 
from what it would have been, had no pat¬ 
ents, containing the claims of the present 
issue, intervened. 

CONCLUSION 

i 

It is respectfully submitted that the decree of tjie 
court below dismissing the Bill is correct and 
should be affirmed. 

T. A. Hostetler, i 

Solicitor for the Patent Office, 

Attorney for Appellee .j 

October 15, 1934. 
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